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Submarine network deployment continues unabated

With demand still increasing, there are trends, opportunities, and threats currently facing the ;Ag

participants in this dynamic high-risk industry.
JULIAN RAWLE, Picneer Consulfing

The submarine cabile installation and maintenance market is experiencing a period of
unprecedented growth. And yet, one of the key features of this market is that margins at all
levels are being squeezed.

Of course, the Interet is the underlying driver of demand for new intemational capacity. That, =
in itseff, is producing some interesting dynamics. The rate of growth in user penetration in the
United States and Europe is slowing. At the same time, many govemments in the Asia-Pacific &
region are now developing strategies to develop their country's information-technology (IT) :
capability and encourage Internet take-up. Figure 1 shows how that has led to the induslry’'s
focus shifting from the Atlantic fo the Pacific.

Nevertheless, the Atlantic market is far from mature. In early January, Cable & Wireless
{C&W-Londan), fraditionally conservative in its global network development, announced
Apoallo. This "son of Gemini” will be the first 80-wavelength (3.2-Tbit/sec) transatlantic system
when it's brought into service in the second quarter of 2002. C&W has avoided some of the
risk by obtaining system-supplier financing and gaining some pravisiona! pre-sales
commitments. But that still represents a vote of confidence in continued transatiantic Intemet
traffic growth.

There are other drivers for growth. Deregulation in many parts of the world has led to the Fitel
creation of “new carriers.” These companies are challenging the old paradigms by building
private systems that offer the customer greater flexibility in pricing and service. National Tele
self-interest, particulary in countries where deregulation of the telecommunications sectors
has vet to be fully implemented, also leads governments and incumbent operators to make a Kest
play in this arena.

Seik,
Then there is the special breed of new carrier-building truly global networks. Where Project
Oxygen failed, others have still dared to read. The key, of course, has been to arrange a Sl

strong financing package at the front end of the project. That generally consists of equity,
high-vield debt, and pre-sates. With the financing in place, FLAG, Giobal Crossing, Level 3, —
and 360networks have been able to embark on extended rollout programs. =

That also gives their suppliers confidence for their own planning cycles. Other companies,
such as Teleglobe, Verizon, and Primus, go for a mixed bag of cable ownership and capacity
ieasing. The common thread, however, is that all these companies have a vision of providing
their customers with ubiquitous, high-quality service.

As for the "private cable versus consorium” approach to cable system deployment, the jury is g
still out. None of the above-mentioned new global carriers has returned a profit to their
shareholders yet, and their stock prices have taken a battering in the last 12 months.

Mich has been made of a kooming "capacity glut.” True, capacity prices have fallen
dramatically in the last five years and will continue to do so for the foreseeable future. But this
decrease has been mainly due to technological improvements and deregulation, rather than
the number of routes available between countries or continents. The recent break on the
China-U.S. Cable brought Asia-based Websites almost to a standstiil, which only serves to
highiight that peak-time demand and supply on key routes are still nof in balance.

Imeostment in Icwregxdnental systenes
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Figure 1. As the Asia-Pacific region deveiops sirategies
for upgrading telecommunications, the undersea
optical-cable industry’s focus is making a shift from the

o Allantic to the Pagific,

Lead times for development of major international cable systems have been drastically
shoriened. The average long-haul cable project, from initial announcement to "ready for
service” (RFS), now takes tess than 18 months, making life harder for the forecaster. With
shorter planning horizons, there is a tendency for medium-term forecasts to suffer from
"planner's droop.”

Figure 1 shows investment in all cable systems that have been announced. Years 2001 and
2002 are robust forecasts based on known RFS dates, and 2003 consists of projects that are
still in the formulation stage. Pioneer Consuiting believes that there is considerable upside
potential to 2003 and beyond, as new projects are announced in the second half of 2001 and
into early 2002, By this time, the current jitters in the financial community over "tach stocks”
will have stabilized and financing should be available.

The period 2000-01 has seen unprecedented activity, particularly in the Asia-Pacific region,
placing a strain on the supply chain. Cable manufacturers have increased production to
200,000 km per year. However, much to the consternation of their customers, they remain
cautious about making any large investmentis in production capacity. Perversely, that has
helped the supply and demand imbalance by causing significant delays in the development of §
proposed intercontinental systems. It-has also led to some interesting negotiations between
those system suppliers that own cable manufacturing capacity and those who do not

Pioneer predicts that over the next five years, there will be structural changes in the ownership e

of the world's cable-producing facilities that will address the current supply and demand
imbalance. That could take the form of downward or upward vertical integration. Altematively,
change could come through the entrance of new players.

System-supply market outlook

Systems suppliers’ strategies have diverged significantly in the last three years. Figure 2
shows some of the major supplier contract values for intercontinental systems from 1998 to
2001. Tyco set up its own global operator, Tycom, which is using Tyco facilities to build and
maintain its own global network. At the same time, Tyco must somehow manage the real
conflict of interest with its traditional custorners, the intemational carriers. Tyco has also been
responsible for shaking up the maintenance market with its private Seahorse service offering.

7/5/2001 1:32 PM
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Figure 2. Alcatel and Tyco are the leaders when it
comes to majer system-supplier intercontinental-system
awarded-contract values,

Both Tyco and recently Alcate! have been willing to get involved in equity deals to win
instalfation project business. It remains to be seen whether a portfolio of disparate telecom
holdings is ulimately of benefit o these companies. Tyco and Alcatel have also seized
opportunities o purchase marine installers. In Tyco's case, the purchase of Temasa was a
strategic move in its partnership with Telefonica to develop South America. Aleatel's purchase
of Telecom Denmark's fleet and commissioning of four new vessels were aggressive steps
into the marine instaltation market to gain control of what the company perceivesto be a
scarce Key resource.

In contrast, the Japanese system suppliers have remained relatively stable. NEC stunned the
market in 2000 by winning bids for AJC, APCN-2, and EAC Phase 2, with prices well below
market [evel. Having won these contracts and committed to certain time frames, NEC
discovered that both cable manufactuning capacity and marnne installation vessels were in
short supply, This situation threatened the profitability of these deals and led to a
non-exclusive strategic alliance between NEC, as tumkey system supplier; OCC, a key ;
Japanese submarine cable manufacturer; and Global Marine Systems Lid., the market leader 27
in marine instaliation and maintenance of submarine fiber-optic cables. Pioneer foresees this
dynamic of industry consolidation continuing.

KDD-8CS made its first foray into Atlantic waters with TAT-14. Technological and landing
Aghts issues have caused the orginal RFS date to slip. The company has also led Global
Crossing's EAC Phase 1 and must be disappointed not to have won Phase 2. Question marks
remain, however, over the commercial sense of the relationship with its parent company. This
issue is understood to have been central in the recent resignation of KDD-SCS's president.

Systen-suppiier market share

i

e

Click here to enlarge image

Figure 3, The market shares for undersea cable
systems are dominated by Alcatet and Tyco, with the
rest of the suppliers comprising less than cne-third

__ markel share.

Fujitsu benefits from their strong relationship with Alcatel. It led the SEA-ME-WE-3 project,
commissioned in 1999, and they recently won the race for NAVA-1. Rumors of the formation
of a "Japan InG." conglomerate system supplier continue to surface from time to time, but
there is no outward indication that this rumer is anything but talk. Figure 3 shows the market
shares of some of the leading undersea cable suppliers.
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Pirelli continues to contribute to the world's supply of cable and Siemens/ NSW has been
active in a number of smaller regional projects. However, netther of these suppliers has the
scale or resources to challenge its larger competitors for the big projects. Nortel Networks is
rumored to be interested in retuming to the submarine sector.

Similarly, at the bottom of the food chain, the marine installers are most concemed about the
demand-supply balance. The explosion in the number of submarine cable projects and the
relatively good margins available have encouraged new entrants with new or converted
vessels. At the same time, the traditional players have also increased the size of their fleets. 5y
Currently, there is a shortage of tonnage, but by 2003, Pioneer predicts that the market for %
submarine cable installation and maintenance vessels will be in balance. 2

Future focus

Pioneer foresees continued healthy demand for submarine cable systems into 2005.
Asia-Pacific will be the most active area from 2001 to 2003, but will suffer some constraints
due to the varied levels of economic and technological development within the region.
Traditional landing points such as Singapore and Hong Kong will quickly become congested,
presenting new challenges for both cable installers and maintainers. Westemn operators, 3
hoping to build-out their global network through the Asia-Pacific region, will also incur some
pain in overcoming cultural differences.

South America, driven by the demand for connectivity to the United States, will also develop
quickly in this period, although governments' commitments to raising Internet penetration have
yet to be proven.

AJC and Nava-1 have catalyzed interest in the Australian market. But doubts remain over the
likely bandwidth demand from a limited population. On the gther hand, Telstra has embarked
on an aggressive regional strategy that has seen a potentially bandwidth-hungry tie-up with
PCCW in Hong Kong. PCCW recently has had financial difficuities due to the collapse in its
share price, and Telstra has had to deal with grumblings from its shareholders.

Nevertheless, the new joint venture Inter net Protocol (IP) backbone operator, "Reach,” has
been established.

India appears to be coming up very fast on the rails. With deregulation beginning and a cheap
well-trained IT workforce already telecommuting to Silicon Valley, it is no surprise that two
major international projects aiready have been announced.

Of course, everyone talks about China and its huge potential. The first wave of inward telecom
investment was generally unsuccessful, but China's entry into the Weorld Trade Organization
gives cause for optimism. China Telecom continues to be a major plaver in the various
consertia cables in the region and jealously guards Chinese [anding rights. Pioneer believes
that Asia-American Network (China-US 2) will happen, but it may not be in the traditional
consortium format. '

Africa remains at the bottom of the investment league table. The completion of SAFE (RFS
March 2002) will provide the first high-bandwidth international connectivity fo the continent.
Africa ONE would further bring the region into the global community 2s well as improve
intra-regional communications.

Margin pressure

This bright outlook of activity in almost every part of the globe is not to say that subsea
network deployment and operation is a risk-free proposition. Increased competition from
global deregulation and the unilateral action of the Federal Communication Commission has
eroded international camiers’ margins. That has caused them to put exireme pressure on the
system suppliers and their subcontractors.

System installation costs and lead fimes have heen drastically reduced. Camiers are seeking
to reap the benefits of the curment technology before the next generation makes their system
obsolete. Delays in implementing systems represent huge revenue losses for carriers.
Appropriate liquidated damages therefore are imposed on the system suppliers to encourage
effective project management and on-time delivery.

Effect on system security

Installers are constantly seeking innovative and cost-effective methods of installing cable,
inevitably leading to questions about the resilience of these major systems. There have been
numerous welkpublicized incidents of newly instalied cables going down. In some cases, that
has even led to lawsuits by the cable owner against the supplier that instalied the system.

Indeed, Pioneer predicts the intemational submarine cable maintenance sector, so long the
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Cinderella of the industry, is going to be brought much more into the spotlight. Carriers will
increasingly demand improvements in cable reliability and repair intervals. That will require
new technological developments in fault-location and diagnostic systems. It may also
encourage system suppliers to seek new ways of minimizing the amount of vulnerable system 527
technology that has to go under the water. ko

About 80% of long-haul cable faults occur in relatively shallow water. The main causes are
damage from fishing gear and anchors. Burial of cable has become increasingly necessary in
these areas and the average burial depth has steadily increased. Where required, cables are
now buried beneath the sea bed to a depth of at least 1 m. In some areas, such as in the
approaches to key East Asian hubs, some cables are being buried to depths of more than 5
m. That requires the use of expensive specialist burial tools and is an exiremely lengthy
process.

Another major incidence of cable fauits occurs at the optical repeaters and branching units in
a system. Current technology requires repeaters in a long-haul system to be instailed every
40-70 km. These units are highly sephisticated pieces of equipment, which are designed to
work under extreme water pressure and can cost between $500,000 and $1 million.
Production faults, poor-quality splicing of the unit into the cable, and mishandling during the
laying of the system can all result in significant repair costs.

Although encased in a series of protective claddings, the fiber-optic cable itself is also
visinerable. Poor handling during loading or laying and inaccurate laying of the cable on the
undulating sea bed can lead to unacceptable fiber loss. When a fault occurs on a working
system, it often takes time {o locate the fault, mobilize a repair vessel, and install a
replacement unit or cable secticn. In the meantime, it costs the carrier literally millions of
dollars a minute in terms of lost or rerouted traffic.

Technology as a driver

Whe could have imagined even five years ago the forward leaps the industry has made in
terms of getting more bytes down a pipe? Research is currently focused on cramming more
wavelengths at higher bit rates down the same fiber-optic pipe. But the boundaries of this
development are finite. According to Bell Labs, "if the explosion in bandwidth continues on its
current course of doubling every vear, this capacity [50 THz, the region of optical fransparency :
of silica fiber where the attenuation is sufficiently low for long-haul fransmission] will be
reached in only eight to 10 years.”

Planned niervoniinenta| capacity
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Figure 4. DWDM technology dramatically impacted the
industry since 19499, making pre-19389 systems virtually
ohsolete while sparking the market o build new and
better underses cable systems.

SONET/SDH remains the preferred architecture for intemnational submarine networks, and the §
reasens are clear. |t is a well-understood technology that is cost-effective. Moreover, it has the
capability to allow carriers to migrate their voice traffic to [P and still provide the quality of
service demanded by customers. i

Figure 4 shows the dramatic impact on the market made by DWDM. Systems laid down in
1998-89 that were designed 1o provide enough capacity for at least 10 years, have become
obsolete overnight. DWDM also brings scalability and route portability to the camier's
marketing mix.

The big picture
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At the global level, Pioneer foresees increasing competition driving down margins and
requiring economies of scale to survive. Access to the latest technology will be critical. That's

- - where the strategies of two of the larger system suppliers pose a considerable threat to the
market equilibrium. Tyco has moved into the camier market with its own planned Tycom
Global Network. Alcatel has moved down the supply chain into installation and maintenance.
Both have shown an inc. : ased willingness to take equity stakes in new systems and partner
with cartiers.

This strategy must ultimately create a conflict of interest when supplying custemers that own
competing systems. Is there a day coming when these two suppliers of over 65% of the
market begin to restrict access to their latest technology to only affiliated cable owners? That
would certainly cause a tremendous shake-up in the industry and could potentially put the
Japanese suppliers back in the driver's seat. Whatever the outcome of this current dynamic,
Pioneer believes there is great potential for vertical integration and consolidation at the
system-supplier and marine-installer/maintainer levels.

At the camier level, the industry is fragmenting into specialist service providers that use the
latest technology, particularly in the last mile, to differentiate their offerings. They are a inajor
threat to the traditional public-network operators, but that is unlikely fo adversely affect
demand for new long-hau cabie systems. However, the "mini-consortium® is likely fo be the
most favored commercial structure for such systems, because it shares the risk without
compromising time-to-market.

Julian Rawle is a senior market analyst fo-r the submarine fiber-optics industry at Pioneer
Consuiting (Boston). Rawie can be reached via the firm's Website,
hiip/www.pioneerconsuiting.com.
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Undersea fiber business trives on today’s
tlemand for global connectivity

By ROBERT PEASE
he economic rule-of-thumb [or most
Tmarkets I3 that as prices decresse.
demand increases. When prices in-
crease, demand tends

demand of more than §060% from 1999 o
2004." says Michze! Ruddy. senior ana-
fyst at Pioneer. “There will be much high-
er levels of spending on sgbmarine cable

in the near future becauge of 1aday's i
creased demard. There wil! be at lea
15 new transoceanic systems. eac

- continved on fage :

to decllne, each a di- m

rect result of the other. So what happens
when the tule Is broken by expiosive de-

to have little or no effect on ezch other?
Baslcaliy, you'll have one very healthy
market. Such appears o be the case with
the undersea fiber-optlc cable market, a
segment, of the telecommunications in-
dustry that Is flourishing, actording to
twvo industry forecast and analysis Grms.

Pioneer Consuiting In Cambridge, MA.
and Newport, RI-based KMI Corp. publish
annual forecasts for the undersea fiber-
optic cable markets. (Lightwave's parent
company, PennWell. also owns KML) Ac-
cording 10 both 1999 forecasts. subma-
tine cable deployment is fiourishing and
ls expected to continuve 10 enjoy presper-
ty for the foreseeable future.

"We forecast a compound anpual
growth rate [CAGR] of transoceanlc

kRoad on track o initiate field tests

-THLEENM RICHARDS

:Road inc.. a San Diego startup that  Emissacy 1000 and Pathlinder 2000

eated a significant commotion with
: Wall Street faunch last November,
Id testing its first com-
al products. Aler gener-
intense Interest and some skept-
cancerning I1is bidirectional.
:-laser transmission technology—
1 SilkRoad claims will increase
vidth capaclty over a single wave-
1—ihe company announced in late
iy August three optical
lines based on its patepted
‘Tve synchronizatlon communica-
SRSC) technoiogy.
eduled to become commercially
ble in the fourth quarter, the entry-

TECHNOLOGY

level optical transceivers in SilkRoad's

product lines target telecommunications
and cable-TV providers offering analog
and dlgital voice. video. and
data services in the enterprise

and metropoittan-area markets.
Meanwhile, the Ambassador 3000 opti-
cal transcelver line for iong-haul. carrier-
grade networks, although arnounced. is
not expected on the marke! for at least
another year. it involves slgnificantly
more testiog in terms of carrier-grade
qualification in the lield,” says Boh Free-
man, vice president of operations-at
SHkRoad. “As & small company, we pug
our resources into iaunchlng our technol-
comtinued on page 40

——
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Optical laser-communications systems
caryve niche in mefro markets

By RDBERT PEASE
5 more bandwidth capacity becomes
ﬂnecessai'y In crowded metropolitaa
business centers and for use in

premise and Jocal area net-
works (LANs), more network W

operators are considering free-space op-
tlcal communicallons as a less-expensive
alternative to deploying fiber. Coupled

with improvements in speed and distanc
capabilities, these systems oler a newl;
useful communications alternative.

The degree to which free-space sys
tems have progressed be:
came apparent with the re.
cenl, debut of dense wavelength-divistor
multiplexing (DWDM) technolegy for

conlinued on page 34

“Brealdfivough technologies” fo make

WONET fully optical network

By ROBERT PEASE

ke multwavelength opticat-networking
.}'(MONET} censerium is puttng the fin-

ishing touches on an experimental re-
search network in Washington.
DG, that links six government
agencies. The latest uperade provides what

the consortium describes as “breakthrough

technologies”™ that add flexibllity, expand -

the transmission capacity, and transform
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1T TR TR T
- ATDNet Topology with MONET
- 3 i T o

the network from a point-o-polnt optlcal
systern Lo a fully optics! network,

The Advanced Technology Demonstra-
tion network, or ATDnet. ¢an carry a
mixture of telecommunica-
tons traffle. including volce.
data, and high-definitlon tetevision
(HDTV). simultaneously ar various
wavelengths. The ATDnet consists of
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nidersea filer business Hives on foday’s deman for globial connectivily -

inued from page §
*r than 8000 km. entering service
1 now and the beginning of

Jespite the huge demands lor capaci-
prices may alse be dropping due to
rimpact of evelving technologles.
nse waveienglh-division muitiplexing
¥DM) has made a huge impact on

the deployment of undersea cabie sys-
tems. and conllnues e raduce the cost
per bit. S
“Even though the DWDM sysiems are
more expensive right now because of
the high costs of equipment. you get
much more capacily than the cost per
bit is [alling,” says Stacey Yates, KMI's
senior analyst for the submarlne cable

industry. “That means circuit prices can
aiso fali. resulting In a lot more avali-
abie capacity. As a result, we'll llkely
see even more Increage ln demand.”
The demand for global connectivity
belng generated by data, the Interaet,
and new {echnologies that Improve
commurications in terms of quatity and
pricing, [s prompling undersea cable-

Industry players to roll up thelr siegves
and get busy. According to both re-
ports, the huge demand is responsible
for planned Investments In underse:
cabie systems of around $30 billior
over the next live or sk years. KMI's as-
sessment s based on systems that have
been announced io date (see Figure).
Ploneer bases Its simllar I[:‘mlngs on g

Woridwide Undersea Fiher-o-plit Routes Plomned and in Place [3
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smbination of llkely systems, and what
pacity demand can support.
“The 330 blllion Investment equales
- about 670.000 route kllometers of
“ says Yates. “This can be further
down Inte 258.000 route kilo-
tuwel§ In the Paclific Ocean and
17,000 in the Ataatic. The Atlantic
writon wasn't that big uniil the last
X syslems were announced, causing
t¢ Atlantic market to spike Impres-
vely.” i

By comparison, Ir 1998 worldwide
undersea flber deployment was only
400,000 route kilomelers over a 12-
year period. worth about $17 billion.
The forecasted six-year marketl is ex-
pected Lo be almost twice the historical
12-year market—~iwice the size In kalf
the tme, In terms of acwal Niber, Pio-
reer forecasts that 5 mitllon fiber kiio-
meters will be placed under the sea
from 1999 ip 2004.

“This compares to a cumuiative total
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ol just over 2 mllilorn fiber kilometers
deployed by the end of 1998." says
Raildy. “The market for submarine liber
is lucled not only by the Increasing de-
ptoyment of new cable systems, bul
also.by hlgher fiber counts, parlicularly
in régional. unrepealered systems,
Most submarine cabie operators opt to
have Lheir cabics instalied with the
highest rumber of fiber pairs possible,
gince Lhe cost of the fiber is so smail
relative to the overall system cost.”

Through 1999, sboul 3.8 million liber
kilometers will be installed, with anoth-
er 3.2 milllon already announced for
deployment through 2003...2nd a
strong likelthood of more new system
anpouncements. Aclua! production ca-
pachy for underses {iber is carrenlly
estimated by KMI wo be 190,000 route
kilometers per year. and forecast to in-
creass 1o about 210,000 rowme kilome-
lers by Lhe end of 199,

Where it's headed

Geographically, boih reports indicate
the bulk of new undersca fiber-optic
cables will continue Lo be deployed in

" transallantic and Lranspacific routes.

According 1o KML. the Wraaspacific mar-
ket edses out the Lransallantic in Lerms
of planned route kilemelers, parlicu-
Larly for serving Lhe west coasts of the
United States and South America.
along wAth a growing market in South-
tast Asia.

Several previeusly undér-scrved mar-
keis are being eyed by invesiors as po-
lential candidates for new undersca ca-
bies for several reasaons. liaving
witnessed the increasing popularily of
he transziiantic and transpacific coutes,
some investors arc seeking oul new op-
porturilies in other arcas. Links be-

iween North and Soutls Amertea. for ox
ample, are on Lhe increase with severa
mazjor syslems entering service over L
NEXt Lwo years (sce Lighlwave, Jut
1989, page 27). Ploncer's Ruddy point
oul, however, that it coutd be dilficult &
|ustily Lhe increased investment i hes
systems withoul increased invesument Iy
domestic carriers in Lailn America ir
broadhand access technologies. KAl
Yates agrees that Lalin America is o
the right track.

“Lakin America s definitely one mar
kel that's on the radar screen as “up anc
coming,”” says Yates. “There are lais o
new gystems going in these argas. sucl
2s SAM-1. MARCOS-1, SAC. and Lransat
lantic syslems that ao into South Ameri
ca. like Columbus-3, Allantis-2, MAYA
ARCOS-1 and several festooning sys
tems. 80 that under-served region is
about (o be served.”

Africa is aiso slated to receive
major capacily boost over the next few
years, althoogh there is a 1ot mor
speculation regarding the currenl neee
for two recent projects serving the con-
tnent. The Africa-One system will rin;
the Alrican conlinent, promising sloba
conneclivily Lo “every African country’
via a link with Lthe Global Crossing sys-
tem (see Lightwave, August 1599, page
1). However. some analysts betieve thar
in light of another similar system—
SAT-3/WABC/SAFE—it may be Loc
much Loo soon.

Still. when a conlinent thal lacks
basic qualily telephone service in some
af its siili-developing countries is tar-
geted for telecommueications connec-
tivily in Lhe form of expensive undersen
networking, one has o wonder if the
submarine cabie markei has vet 1o
reach its peak. O
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Circular No. A-25
Revised

(Transmittal Memorandum No. 1)

-

MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS

SUBJECT: User charges

{1, Purpose

2. Rescission

3. Authority

4. Coverage

3. Objectives

6. General Policy

7. Implementation

8. Agency Repsonsibility

9. Disposition of Collections
10. New Activities

11. Inqumtes

1. Purpose: The Circular establishes Federal policy regarding fees assessed for Government services
and for sale or use of Government goods or resources. It provides information on the scope and types
of activities subject to user charges and on the basis upon which user charges are to be set. Finally, it
provides guidance for agency implementation of charges and the disposition of collections.

2. Rescission: This rescinds Office of Management and Budget Circular No. A-25, dated September
23, 1959, and Transmittal Memoranda 1 and 2. i

3. Authority: Title V of the Independent Offices Appropriations Act of 1952 (31 U.S.C. 9701); 31
U.S.C. 1111; and Executive Orders No. 8248 and No. 11,541.

4. Coverage:

a. The provisions of this Circular cover all Federal activities that convey special benefits to
recipients beyond those accruing to the general public. The Circular does not apply to the
activities of the legislative and judicial branches of Government, or to mixed-ownership
Government corporations, as defined in 31 U.S.C. 9701.

b. The provisions of the Circular shall be applied by agencies in their assessment of user
charges under the IOAA. In addition, this Circular provides guidance to agencies regarding
their assessment of user charges under other stitutes. This guidance is intended to be applied
only to the extent permitted by law. Thus, where a statute prokibits the assessment of a user
charge on a service or addresses an aspect of the user charge (e.g., who pays the charge; how
much is the charge; where collections are deposited), the statute shall take precedence over the
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Circular. In such cases (e.g., sale or disposal under Federal surplus property statutes; or’ fringe
benefits for mulitary personnel and civilian employees), the guidance provided by the Circular
would apply to the extent that it is not inconsistent with the statute. The same analysm would
apply with regard to executive orders that address user charges.

¢. In any case where an Office of Management and Budget circular provides guidance
conceming a specific user charge area, the guidance of that circular shall be deemed to meet the
requifements of this Circular. Examples of such guidance include the following: OMB Circular
No. A-45, concerning charges for rental quarters; OMB Circular No. A-130, concerning
management of Federal information resources; and OMB Circular No. A-97, concerning
provision of specialized technical services to State and Local governments.

5 Ob_]ectlveS' Itis thc objective of the United States Govemment to

a. ensure that each service, sale, or use of Government goods or resources provided by an
agency to specific recipients be self-sustaining;

b. promote efficient allocation of the Nation’s resources by establishing charges for special
benefits provided to the recipient that are at least as great as costs to the Government of
providing the special benefits; and

c. allow the private sector to compete with the Government without disadvantage in supplying
comparable services, resources, or goods where appropriate.

6. General policy: A user charge, as described below, will be assessed against each identifiable
recipient for special benefits derived from Federal activities beyond those received by the general
public. When the imposition of user charges is prohibited or restricted by existing law, agencies will
review activities periodically and recommend legislative changes when appropriate. Section 7 gives
guidance on drafting legislation to implement user charges.

a. Special benefits

1. Determining when special benefits exist. When a service (or privilege) provides special
benefits to an identifiable recipient beyond those that accrue to the general public, a
charge will be imposed (to recover the full cost to the Federal Govermment for providing
the special benefit, or the market price). For example, a special benefit will be considered
to accrue and a user charge will be imposed when a Govermment service:

(a) enables the beneficiary to obtain more immediate or substantial gains or values
(which may or may not be measurable in monetary terms) than those that accrue to
the general public (e.g., receiving a patent, insurance, or guarantee provision, or a
license to carry on a specific activity or business or various kinds of public land
nse); or

{b) provides business stability or contributes to public conftdence in the business
acttvity of the beneficiary (e.g., insuring deposits in commercial banks); or

(c) 1s performed at the request of or for the convenience of the recipient, and is
beyond the services regularly received by other members of the same industry or
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group or by the general public {(e.g., receiving a passport, visa, ainman’s certificate,
or a Custom’s inspection after regular duty hours).

2. Determining the amount of user charges to assess.

(a) Except as provided in Section 6c, user charges will be sufficient to recover the
full cost to the Federal Government (as defined in Section 68) of providing the
service, resource, or good when the Government is acting in its capacity as
sovereign.

H

(b) Except as provided in Section 6c, user charges will be based on market prices
(as defined in Section 6d) when the Government, not acting in its capacity as
sovereign, is leasing or selling goods or resources, or is providing a service (e. £,
leasing space in federally owned buildings). Under these business- type conditions,
user charges need not be limited to the recovery of full cost and may yield net
revenues.

(c) User charges will be collected in advance of, or simultaneously with, the
rendering of services unless appropriations and authority are provided in advance
to allow reimbursable services.

(d) Whenever possible, charges should be set as rates rather than fixed dollar
amounts in order to adjust for changes in costs to the Government or changes in
market prices of the good, resource, or service provided (as defined in Section 6d).

3. In cases where the Government is supplying services, goods, or resources that provide a

special benefit to an identifiable recipient and that also provide a benefit to the general
public, charges should be set in accordance with paragraph (2) of Section 6a. Therefore,
when the public obtains benefits as a necessary consequence of an agency’s provision of
special benefits to an identifiable recipient (i.e., the public benefits are not independent
of, but merely incidental to, the special benefits), an agency need not allocate any costs to
the public and should seek to recover from the identifiable recipient either the full cost to
the Federal Government of providing the special benefit or the market price, whichever
applies.

No charge should be made for a service when the identification of the specific
beneficiary is obscure, and the service can be considered primarily as benefiting broadly
the general public.

b. Charges to the direct recipient. Charges will be made to the direct recipient of the special
benefit even though all or part of the special benefits may then be passed to others.

c. Exceptions

I.

Agency heads or their designee may make exceptions to the general policy if the
provision of a free service is an appropriate courtesy to a foreign government or
international organization; or comparable fees are set on a reciprocal basis with a foreign
country.
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2. Agency heads or their designee may recommend to the Office of Management and
Budget that exceptions to the general policy be made when:

(a) the cost of collecting the fees would represent an unduly large part of the fee
for the activity; or

= (b) any other condition exists that, in the opimion of the agency head or his
designee, justifies an exception.

3. All exceptions shall be for a period of no more than four years unless renewed by the
agency heads or their designee for exceptions granted under Section 6¢(1) or the Office
of Management and Budget for exceptions granted under Section 6¢(2) after a review to
determine whether conditions warrant their continuation.

4. Requests for exceptions and extensions under paragraphs (2) and (3) of Section 6¢ shall
be submitted to the Director of the Office of Management and Budget.

d. Determining full cost and market price

1. “‘Full cost’ inchudes all direct and indirect costs to any part of the Federal Government of
providing a good, resource, or service. These costs include, but are not limited to, an
appropriate share of:

(a) Direct and indirect personnel costs, including salaries and fringe benefits such
as medical insurance and retirement. Retirement costs should include all (funded
or unfunded) accrued costs not covered by employee contributions as specified in
Circular No. A-11.

(b) Physical overhead, consulting, and other indirect costs including material and
supply costs, utilities, insurance, travel, and rents or imputed rents on land,
buildings, and equipment. If imputed rental costs are applied, they should include:

(1) depreciation of structures and equipment, based on official Internal
Revenue Service depreciation guidelines unless better estimates are
available; and

(1) an annual rate of return (equal to the average long- term Treasury bond
rate) on land, structures, equipment and other capital resources used.

(¢) The management and supervisory costs.

(d) The costs of enforcement, collection, research, establishment of standards, and
regulation, including any required environmental impact statements.

(e) Full cost shall be determined or estimated from the best available records of the
agency, and new cost accounting systems need not be established solely for this

purpose.
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2. ““Market price’’ means the price for a good, resource, or service that is based on
competition in open markets, and creates neither a shortage nor a surplus of the good,
resource, or service.

(a) When a substantial competitive demand exists for a good., resource, or service,
its market price will be determined using commercial practices, for example:

(1} by competitive bidding; or

(i1) by reference to prevailing prices in competitive markets for goods,
resources, or services that are the same or similar to those provided by the
Government (e.g., campsites or grazing lands in the general vicinity of
private ones) with adjustments as appropriate that reflect demand, level of
service, and quality of the good or service.

{(b) In the absence of substantial competitfve demand, market price will be
determined by taking into account the prevailing prices for goods, resources, or

- services that are the same or substantially similar to those provided by the
Government, and then adjusting the supply made available and/or price of the
good, resource, or service so that there will be neither a shortage nor a surplus
(e.g., campsites in remote areas).

7. Implementation;

a. The general policy is that user charges will be instituted through the promulgation of
regulations.

b. When there are starutory prohibitions or lirnitations on charges, legislation to permit charges
to be established should be proposed. In general, legislation should seek to remove restraints on
user charges and permit their establishment under the guidelines provided in this Circnlar.
When passage of this general anthority seems unlikely, more restrictive authority should be
sought. The level of charges proposed should be based on the guidelines in Section 6. When

necessary, legislation should:

1. define in general terms the services for which charges will be assessed and the pricing
mechanism that will be used:

2. specify fees will be collected in advance of, or simultaneously with, the provision of
service unless appropriations and authority are provided in advance to allow
reimbursable services;

3. specify where collections will be credited (see Section 9). Legislative proposals should
not normally specify precise charges. The user charge schedule should be set by
regulation. This will allow administrative updating of fees to reflect changing costs and
market values. Where it is not considered feasible to collect charges at a level specified
in Section 6, charges should be set as close to that level as is practical.

c. Excise taxes are another means of charging specific beneficiaries for the Government

httnrr’!www.whirehnnse.gnv/OMR/circularslaﬂ25/a025.hrml 12/6/99



EOP-OMB: Circular No. A-25 Page 6 of 8

services they receive. New user charges should not be proposed in cases where an excise tax
currently finances the Govermnment services that benefit specific individuals. Agencies may
consider proposing a new excise tax when it would be significantly cheaper to administer than
fees, and the burden of the excise tax would rest almost entirely on the user population (e.g.,
gasoline tax to finance highway construction). Excise taxes cannot be imposed through
administrative action but rather require legislation. Legislation should meet the same criteria as
in Section 7b; however, it is necessary to state explicitly the rate of the tax. Agency review of
these £axes must be performed periodically and new legislation should be proposed, as
appropriate, to update the tax based on changes in cost. Any excise tax proposals must be
approved by the Assistant Secretary for Tax Policy at the Department of the Treasury.

d. When developing options to institute user charges administratively, agencies should review
all sources of statutory authority in addition to the Independent Offices Appropriations Act that
may authorize implementation of such charges.

e. In proposing new charges or modifications to existing ones, managers of other programs that
provide special benefits to the same or similar user populations should be consulted. Joint
legislative proposals should be made, and joint collection efforts designed to ease the burden
on_the users should be used, whenever possible.

f. Every effort should be made to keep the costs of collection to 2 minimum. The principles
embodied in Circular No. A-76 (Performance of Commercial Activities) should be considered
in designing the collection effort.

g. Legislative proposals must be submitted to the Office of Management and Budget in
accordance with the requirements of Circular No. A-19. To ensure the proper placement of user
fee initiatives in the budget account structure, agencies are encouraged to discuss proposals
with OMB at an early stage of development.

8. Age;l.cy ré._s_ponsib.i.!ity:- Xgencie; areresponmble fdr éle i.njtiation-a;la —adlc;f;ii-c;n of l;er char_g-;:w )
schedules consistent with the policies in this Circular. Each agency will:

a. Identify the services and activities covered by this Circular;
b. Determine the extent of the special benefits provided;

c. Apply the principles specified in Section 6 in determining full cost or market price, as
appropriate;

d. Apply the guidance in Section 7 either to institute charges through the promulgation of
regulations or subrnit legislation as appropriate;

e. Review the user charges for agency programs biennially, to include: (1) assurance that
existing charges are adjusted to reflect unanticipated changes in costs or market values; and (2)
a review of all other agency programs to determine whether fees should be assessed for
Government services or the user of Government goods or services. Agencies should discuss the
results of the biennial review of user fees and any resultant proposals in the Chief Financial
Officers Annual Report required by the Chief Financial Officers Act of 1990;
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f. Ensure that the requirements of OMB Circular No. A- 123 (Internal Control Systems) and
appropriate audit standards are applied to collection;

g. Maintain readily accessible records of:

1.

2.

the services or activities covered by this Circular;

the extent of special benefits provided;
the exceptions to the general policy of this Circular;

the information used to establish charges and the specific method(s) used to determine
them; and

the collections from each user charge imposed.

Maintain adequate records of the information used to establish charges and provide them
upon request to OMB for the evaluation of the schedules and provide data on user
charges to OMB in accordance with the requirements in Circular No. A-11.

9. Disposition of collections:

a. Unless a statute provides otherwise, user charge collections will be credited to the general
fund of the Treasury as miscellaneous receipts, as required by 31 U.S.C. 3302.

b. Legislative proposals to permit the collections 1o be retained by the agency may be
appropriate in certain circumstances. Proposals should meet the gnidelines in Section 7b.

Proposals that allow agency retention of collections may be appropriate when a fee is levied in
order to finance a service that is intended to be provided on a substantially self-sustaining basis
and thus is dependent upon adequate collections.

1.

Generally, the authority to use fees credited to an agency’s appropriations should be
subject to limits set in annual appropriations language. However, it may be appropriate to
request exemption from annual appropriations control, if provision of the service is
dependent on demand that is iregular or unpredictable (e.g., a fee to reimburse an
agency for the cost of overtime pay of inspectors for services performed after regular
duty hours).

As a normal rule, legislative proposals that permit fees to be credited to accounts should
also be consistent with the full-cost recovery guidelines contained in this Circular. Any
fees in excess of full- cost recovery and any increase in fees to recover the portion of
retirement costs which recoups all (funded or unfunded) accrual costs not covered by
employee contributions should be credited to the general fund of the Treasury as
mascellaneous receipts.

10. New activities: Whenever agencies prepare legislative proposals for new or expénded Federal
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activities that would provide special benefits, the policies and criteria set forth in this Circular will
apply.

11. Inquiries: For information concerning this Circular, consult the Office of Management and
Budget examiner responsible for the agency’s budget estimates.

| Grants Management | Financial Management | Procurement Policy |
| Information & Regulatory Policy | Special Topics |

Read our Privacy Policy
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FIGURE 1 Descripiion of Proposed Right of Way

Sectionnumber
Locetion Miepost to Milapost
Chy County Sigte
Description -
Land: Lerygth Wictth Areq
Utillties
Easements
T Percantoge cdjustment for quatity of tile
opograhy,
Shape %
Abutiing topography. A
CCEss %
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- Topography, %
) s Probable use %
Zoning
Highest and best use
Before the ocquisition
Remdinder after the acguisition —
(ATTACH PICTURE)

any. If any of the land to be acquired is used
for agriculture or grazing purposes, the wa-
ter rights of the owner should be stated. Zon-
ng maps and codes should be obtained for
any areas where zoning exists,

The appraiser should inspect the land of

" -the proposed right of way, describe in detail

ench separate ownership of land to be ac-
quired, and record the land to be acquired
and the land ownership of which it is a part
in complete detail Figure 1 could be used
for this purpose, and a photograph included
of each parcel or section to be acquired.

In this example, the appraiser is not be-
ing asked to estimate the value of the vari-
ous parcels to be acquired, but to estimate
the price at which this acquisition might be
negotiated, exclusive of titie expenses,
attorney’s fees, and the railroad negotiator’s
time and expenses. In effect, the appraiser
will include what might he referred to as
“damages to the remainder.” Also the client
may request a range in price estimates to
provide a beginning and ending negotiation
figure. :

The first step is to estimate the at-the-

. fence (ATF)* unit price per acre or square foot
of the land to be acquired as a part of the

existing ownership. In doing so, the ap-
praiser should consider ail the area’s recent

comparable sales . A complete description of
each sale should be recorded and included
in the appendix to the report. Each sale’s data
could be recorded on a form (see figure 2)
and a photograph of each sale attached.

In the report narrative, each sale is briefly
described, with its unit price related to the
parcel to be acquired, and an adjustment is
made to each sale-unit price to reflect differ-

- ences between the comparable and the sub-

ject in shape, access, topography, and other
aspects? Such an adjustment requires expe-
rience and good judgment

The area of each section of land is then
multiplied by the appropriate adjusted ATF
unit price and an estimate of each section’s
ATF price is made. A summary of all the ATF
section: prices is made and totaled to amrive at
the total estimated ATF price of the proposed
right of way. The next step is to estimate the
proposed right of way’s probable land price.

To support 2 reasonable adjustment fac-
tor for each estimated ATF price, the ap-
praiser should consider the cost of land for
other right-of-way assemblies and compare
the total price paid with that assembly’s to-
tal ATF price estimated by the railroad’s ap-
praiser at that time. No adjustment is neces-
sary for ime. The result should be a range
in ratios. By considering the motives, needs

1 'A:-the—ﬂcme’primmﬂwesmudmﬁtpﬁmperaatorpe:squmfootofadjchingormrbylmdsales.ma]ymdand
adjusted for dissimilarities, weighing the more itmpartant factors. Uszally the ROW parcels, when acquired, were part of  larger
tract of land. Thus the ATF price is its value a3 a part of the larger tract

2 Charles Seymonr and David W. Anderson, “Leasons Learned from Two Decades of Corrider Appraising, ™ The Appraisal Journal

{April 1997): 179182

The Appraisal Journal, Oclober 1998




FIGURE 2 Comparable Land Sales Form

Sals number
Property Identifleation number (PIN)
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of the rajlroads, and economic factors, the
appraiser can select or estimate the ratio that
relates most closely to the client’s motives
and needs and to local economic factors.
Then each ATT price estimate is multiplied
by the applicable ratio to estimate the prob-
able cost of each section of land for the pro-
posed new right of way. A summary total of
the estimation of probable cost is made to
estimate the proposed right of way’s prob-
able land price.

The example in table 1 establishes a
range of acquisition ratios. In the Wyoming
purchase, even though the railroad had ob-
tained the right of eminent domain, it paid
more than 14 times the ATF price because of
contracts that the railroad deliver coal at an
early date or face a high financial penalty,
and because the land was relatively inexpen-
stve range land. Further, the railroad wished
to stay on good terms with adjoining own-
erships. This sale was discarded as a compa-
rabie because of the time pressures involved.
In the Chicago purchase, only a strip of land
at the outer edge of the right of way was
purchased for the extension of a rapid tran-
sit passenger line. Because a public agency
was the purchaser, the ATF-per-acre ratic
was lower than in ather cases. The other four
purchases were within 4.73-6.11 times the

ATF price. An actual court case in which this
data was used ended up with an amount that
was five times the appraiser’s ATE.

ESTIMATING MARKET VALUE
FOR CONTINUED USE OF
A RIGHT OF WAY

When a right of way is to be acquired for con-
tinued use, the preceding method cannot be
applied. Presumably the owner, the railroad,

either wishes to sell it, another potential user

wishes to acquire it, or both. The appraiser
and the client need to set the terms of the
assignment down in writing. Here, the as-
signment is to estimate market value, not
estimate cost to acquire.

The client should furnish railroad valu-
ation maps, as required by the Surface Trans-
portation Commission. These maps indicate
location, width, arossings, bridges, turmels,
etc., together with milepost numbers and
engineer’s section numbers. (The map scale
is usually one inch equals 400 feet although
station maps may be one inch equals 200 feet
or 100 feet).

As the right of way is assembled and
planned to be sold for continued use, the
appraiser, upon -inspection of the right of
way, will section it off based on its zoning or
the zoning of adjacent land or, if there is no
zoning of either, based on the use of adjoi%

ing land. The sections are numbered con-- .

secutively the full length of the right of way.
In many rights of way, railroads do not
have fee simple title to.all of the land. This is
particularly true west of the Mississippi
River. However, when a sale is made for con-
tinued transportation use of a right of way,
the grantee usually recetves the right to use
the land, as did the sellex. If the use is to be
other than transportation, for example, a hik-
ing trail, the use of sections of land not
owned in fee simple may not pass to the
grantee,
~ Federal legislation under the Rails and
Trails Act® permits railroads to convey rights
of way, reserving to the railroad the right to
reestablish raif use at a future date, which
permits continued assembled use. If this type
of conveyance is not made, portions of the
right of way may revert to prior owners and
the continuity of the right of way is dis-
rupted. In such an event, the parcels to which
the railroad has fee title are diminished in

3. Chapter 27, National Trmils System Act, Section 1047, paragraph (d).
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As an
inducement to_
expand lines to
the West Coast,
the federal

. government

once permitted ~

railroads to file a
survey of land
needed with the
Department of
the Interior.

value and may posséss only liquidation
value.

For continued transportation use, an es-
timate of the total ATF price of the right of
way is made in the-manner described in the
preceding method. The adjustment of the
total ATF price is based on a different set of
ratios.

It is generally believed that the adjust-
ment ratio for ATF price to market value for
the continued use of a right of way is not as
great as that for the acquisition of.2 new right
of way because the right of way may not be
the most desirable way to get from A to B.
Yet, it does connect these points, and also
because the owner railroad no longer needs
it or desires to sell. On the other hand, it is
more valuable for continued use than ir lig-
uidation because it exists, is available, and
serves the needs of the grantee.

An existing right of way for continued
use has greater value than its ATF price as
part of a larger ownership because, in addi-
tion to the ATF land value, engineering costs,
iegal fees, condemnation costs, damages to
the remainder, and in some instances, wreck-
ing costs and fll, have all been paid by the

.. owner or a prior owner of the right of way.

“This is sometimes referred to as assemblage

~ value.

To establish an adjustment ratic to ad-
just the ATF price of the right of way using
this method, the appraiser obtains sales data
of existing rights of way and compares the
sales price of the land to the total ATF price
as estimated by the seller’s appraiser. Divid-
ing the sales price by the ATF price will es-
tablish the ratio (see table 2).

It is important to note that a sales price
induding improvements will be obtained,
that the portion of the price assigned to the
improvements must be deducted from the
sales price, and that the sales price of the land
only should be utilized. The selling railroad
can supply the improvement figure.

The appraiser can select the most appro-
priate ratio after considering the motives of
the parties, the fransaction, and the economic

- factors. There are a number of continuous
uses of railroad rights of way. An under-
ground fiber optic cable is one example, and
usually involves the outside 10 feet of a right
of way with occasional wider areas for relay
stations. The right of way is also likely to
continue to be for transportation use. The
general assignment is to estimate the prob-
able rental, which may be for 10 to 20 years,
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rerewable or nonrenewable, and with rent
paid in advance or annually. Data concern-
ing previously made transactions can be ob-
tained, including location, connecting points,
intensity of market, and availability of alter-
nate routes.

Other uses may include buried pipelines,
overhead transmission lines, or comrmunica-

- tion lines. Many of these grants are perma-

nent. Again, simijar transaction data must be
obtained and analyzed for an appraiser to
estimate the probable compensation to the

- railroad.

ESTIMATING MARXKET VALUE
UPON ABANDONMENT

This situation assumes that the railroad has
abandoned use of the right of way or rea-
sonably expects the Surface Transportation
Comunission to grant abandonment. The first
step is to meet with the dient and agree on
the purpose, value to be estimated, date of
valuation, methodology, and compensation,
and draw up 2 written agreement detailing
these matters. Additional data, which is of
great importance, o be furnished by the cli-
ent is the kind of title for each parcel of the
right of way. This can be done by a color code
on the valuation maps. The kinds of title are

many and may include fee simple, deed for

rail use, deed by condemmation in fee or for
rail use only, survey, easement in perpetuity
or for rail use only, and grants in different
forms and with different ¥mitations.

Acquisttion by survey, commonly
known as map filing, is usually found in the
western part of the United States. At one
time, the federal government owned much
of the land west of the Mississippi River, and
as an inducement to railroads to expand their
lines to the West Coast, permitted them to
file a survey of land needed with the Depart-
ment of the Inferior. When map filing is done,
the railroad normally has only an easement-
for-use title to the land included in the sur-
vey. Often these transfers are not on record
in the county recorder’s offices.

It is generally assumed that, upon liqui-
dation, the logical, ultimate, and perhaps the
only prospective buyeris the owner of abut-
ting land. Thus, if the appraiser can obtain
an assessor's map of adjoining land owner-
ship, he can sectionalize the right of way
based on adjoining ownerships to estimate
the probable use and the value of each sec-
tion.

L
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When an entire
corridor is
taken, most
likely there is no
damage to the
_remainder,

making the = -

continued use
method
appropriate.
With a partial
taking, there
may be damages

to the remainder. _

There are two methods of estimating the
market value of an abandoned rail right of
way. One way is to follow the procedure
outlined for continued use to estimate the
ATF price of the entire corridor, regardless
of the kind of title held by the railroad and
then obtain data on the sales of abandoned
lines and establish the ratios of sales price to
the ATF price of such sales. Selecting the ap-
propriate ratio for use in adjusting the ATF
price involves analyzing the factors involved
in each right-of-way sale, such as the percent-
age of conveyabie title, economic factors, and
general location. The time involved for this
method is substantially less than the one that
will be discussed next and far less expensive
for the client. . _ .

Under this method, a single buyer who
anticipates reselling the marketable sections
has presumably paid a price that will per-
mit the resale of the sections at a total price
adequate to cover all his selling costs and
interest on his investment, and make a satis-
factory profit.

The other method involves estimating
the probable use and market values of each
marketable individual section, assuming one
sale to a single buyer who anticipates resell-
ing the marketable sections. The ATF price

~is'estimated for each section as previously

disctussed. The ATF price of each section is
disconnted for access, topography, drainage,
land use, and shape to arrive at the gross lig-
uidation value of each section.

The positive or negative characteristics
are usually estimated as a percentage of the
ATF price. A summation of the gross liqui-
dation value, which is the total of these per-
centage adjustments multiplied by the esti-
mated ATF price, is then made. It is assumed
that the readily marketable sections will sell
the first year while others will require more
time. In some cases 40% (of the total poten-
tial sales in dollars) is anticipated to be sold
the first year, and 30%, 20%, and 10% will be
sold in the next three years after acquisition.
Some land may remain unsold.

Assume that the estimated ATF price of

-a section is $25,000, and that the percentage

adjustments are -7% (slope), -15% (access),
-10% {topography), and +5% (use), for a to-
tal of -27%. The gross liquidation value then
must be $25,000 ~ ($25,000 x 0.27), or $18,250.

Now assume that the gross liquidation
vajue of the marketable section is $500,000
and that 40% of the potential sales in dollars

was sold in year I; 25%, year 2; 20%, year 3;
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and 10%, year 4. Five percent were not sold.
Table 3 shows how the net acquisition valye
(or the price the seller is expected to receive)
might be estimated.

Obviously, the appraiser will use per-
centages for the adjustment of the estimated
ATF price and an interest rate to the discount
gross lquidation value estimates that are lo-
cally applicable at the effective time of the
appraisal. (See table 4 for an example of a
form that can be used to summarize and re-
port total estimated gross liquidation value )

A narrative report is important because

of the many varying factors in a railroad

right-of-way assignment. The content and
the order in which these factors are presented
can vary. If the report becomes too bulky, it
may be divided into two volumes: appraisal
report and appendix. A suggested outline for
a narrative appraisal report is presented in
figure 3.

CONCLUSION

The three methods of conducting right-of-way
appraisais presented in this artide vary, de-
pending on the appraisal function and pur-
pose. Each method requires that the appraiser
meet the dlient and draw up an agreement ad-
dressing the research to be conducted and the
needed details of appropriate land sales and
sales of existing rights of way. The three meth-
ods presented estimate the following:
1. Probable cost of acquisition of land for a
proposed right of way
2 Market value of the land of an existing
right of way for continued use
3. Probable net liquidation value of an ex-
isting right of way at the time of or after
it has been abandoned for rail use

There are, however, two other methods
that deserve mention. One way involves a
right of way that has been condemned in part
or in its entirety. When an entire corridor is
taken, most likely there is no damage to the
remainder, making the continued use
method appropriate.

With a partial taking, there may be dam-
ages to the remainder. Estimating the value
of the part taken and the damages to the re-
mainder should comply with local rules,
which would probably include (1) estimating
the value of the entire corridor using the con-
tinued use method; (2) then estimating the
value of the remainder, which may be the net
liquidation method; and (3) subtracting the
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HGURE 2 Suggested Outfiine for Narrative Appealsal

Tite page Description of right-of-way sections (See figure 1)
Trarsmittal letter Pictures

Location of right of way Highest ond best usa (or probebie use)

Umited oppraisal=<land only Valugiion analysls of each section

Function of appratsal Relclng comparable sales

Pumpose of appralsal Reconcliation of AIF unit price

Value to be estimated Estimate of ATF price of section

Effective aate of appraisal Summation of ATF section prices

Finct conciusion Adjustment of ATF total price to market
Satient focts ond conchisions Ratics of other right-of-way sales (table 1)
Table of contents e Reconcliation of ratio for subject right of way
Assumptions, limffations, and conditions Finat value conclusion
Area of right of way Cartification

Geographic data Appraiser’s qualfications

Demographic dafa L. Appendix

Economy of area- Maps indicating location of comparabile solgs

Demand Description of compaorable sales (figure 2)
History of subject right of way Plctures of comporable salas
Methodology Other data

latter from the former to estimnate the value of
the part taken and the damages to the remain-
dex If it is required to separate the damages
to the yemainder and the value of the part
taken, the right of way’s value can be esti-

"
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mated as part of the whole before the taking.
Deducting this value from the previously es-
timated value of the part taken and the dam-
ages to the remainder will provide an estimate
of the damages to the remainder.
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Clifford A. Zoll, MAI

Rail Corridor
Sale Factors

-

NOTICE: THIS WATERIAL MAY =2 fm:
BY COPYRIGHT LAW GRS 17. U3, GOFE)

Markets and

This article presents an analysis of seller and buyer motives and of the resuitings )

e

three markets for rait corridors. Distinguishing sale factors for the corridors, in B

cloding the relationship of sale price to
tndevdopingfairmarketum'.tpﬁce.

at-the-fence price, are examined as 2 puig

An effective method of analyz-
ing rail corridor (i.e., right-of-way)
transactions is 10 examine the mo-
tives of the parties involved. Re-
search shows that there are three
distinct motivations for these
transactions: 1) liquidation, 2)
continued use, or 3) new commidor
acquisitions. The first two cate-
gories involve the sale of corridor
land by a railroad company, and
the third type involves the assem-
biy of land by a2 railroad for the
creation of a2 new right-of-way.
The same basic appraisal meth-
ods apply in each of the three sit-
uations under consideration. This
article will present an analysis that
will enable appraisers to arrive at
a sound value conclusion for this
type of property.
Rail corridors are wsually 100

feet in width and are assembied by
- acquiring parts of large tracts of
land as weil as by warranty deed:;
quit claim deed, railroad deed fo
use, condemnation. easement, map &%
filing, adverse possession, or or =5

dinance. Title is likely to revert o &

the grantor upon abandonment un—
less a wamanty or quit claim deed
is obtained. '

In the 1970s, appraisers be-
lieved there was a potential value,

referred to as “at-the-fence value,” .-

in the existence of an assembled *
nght-of-way that was in excess of
the market value of adjoming lands.
A helpful ratio relationship for
evaluating corridor sales, referred
to as the sale factor or acquisition
factor, is obtained by dividing the
sale or acquisition price by the at-
the-fence (ATF) price. '

Clifford A. Zall, MAI, has besn engaged in variaus phases of real estaie since 1978, jncluding
financing, property management, brokerage. fust administration. appraising, and counseling. Mr.
Zoll received 2 AB in sociology from Oklaboma Baptist University and an MA from the Graduate
School of Business of the University of Chicago. He is a member of both the American Society
of Real Edtate Counseiors and the Commercial Investment Real Estare Institate of the National

Asgsociation of Realtors.
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LIQUIDATION VALUE

fiquidation vaiue as related 1o rail
corridors is the sum of the prices
Zn dollars at which the property
would: sell 1If offered in parcels to
the various owners of adjoining Jand
or others. Further, the property must
pe on the market for a reasonable
time and should sell at a price be-

-~ -low that of the “market price” as
“uwsually defined,

Following the acquisition by
Consolidated Rail Corporation
(Conrzil} of the Penn Central Rail-
road and others, Congress enacted
the Staggers Raijl Acrt of 1980
(Pubiic Law 96-448). This act was
intended particularly to assist Con-
rail in disposing of right-of-way it
had acquired but had for various
reasons found it no longer wished
to operate. The law. however, ap-
plies as well to all rzilroads. The
Staggers Act provides, among other
things, that if a railroad seeks w0
abandon a line and 2 financially re-
sponsible party files an offer tw
purchase the line, the abandon-
ment certificate may be postponed
for 30 days to provide the railroad
and the prospective purchaser time
to negotiate a muruaily acceptabie
transaction. However, this post-
ponement will occur only if the
purchase offer is made while the
request is pending before the In-
terstate Commerce Commission
(ICC).

If unable to establish an accept-
able price, either party may re-
quest the [CC to establish the sell-
ing price. After the price is
established, the prospective pur-
chaser may withdraw the offer. The
railroad, however, is required to seil
at that price, even if it cOnsiders
the price unacceptably jow.

To Hlustrate how liquidation ap-

praisals were once conducted, it
may be helpfnl to examine the
Chicago and Northwestern Trans-
portation Company abandonment
of the rail corridor between Ring-
wood, IHmOls and Lake Geneva,
Wisconsin.' In this case, the pro-
SPCCUVC purchaser’s appraiser in-
cluded in his vaiue estimate only
those tracts of land that had been
acquited by the railroad throngh
warranty or quit claim deed, and
valued such parcels at their net lig-
uvidation value as if sold o adjoin-
ing owners. The parcels were then
discounted for selling time and costs
as well as residue that might not
sell.

This case and others that fol-
lowed had a marked effect on ap-
praisers, causing them to reconsid-
er their 1970s methodoiogy. In
estimating the value of cormridors
appraisers now take iato account
the court’s point in Olson v. United
States that “The sum required to
be paid an owner does not depend
upon the use to which he devoted
the land but . . . upon all the uses
of which it is suitable.™

In 82 sales studied, the seller's
motive was abandonment in 72
cases, sale of operating lines in 8
cases, and granting of easements
for transmission lines in 2 cases.
The buyers’ motives were contin-
ued oanspormtion use in 46.34%
of the transactions.’

Table | includes rail sales for
which compiete data were avail-
able, and in which the motives of
sellers and buyers conformed to the
defipition of “liquidation value.” -
The ten properties are located in
four midwestern states. Per-acre
sale prices are related to per-acre
at-the-fence prices as indicated by
the sellers’ appraisers.

1. ICC Docket #ARBI {Sub. No. 707). For a detailed discnssion of this case, refer to Clifford A
Zoil, “Rail Carridor Sales™ The Appraisal fournal (July 1985y 379-387.

2. Qison v. United Stares 292 US 246.
3. Zoll, 384,
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It is worth noting, as shown in
Table 1, that the factors produced
by dividing sale price by ATF price
range from 0.44 to 0.99 (i.c., sale
prices varied from 44% to 99% of
ATF prices). The average factor for
these ten sajes was 0.63. While
liquidation was the railroad’s mo-
five, buyers planped various uses
that affected the prices of the par-
cels. The sales noted in Table 1

“were 1o simgle purchasers except for

sale 1, which was to a group of lo-
cal citizens.

One major liguidation sale was
not included in Table 1 because it
was a unique transacton. The sale
involved approximately 77 miles
and 1,616 acres of land in [linois,
and was divided into five transac-
toas. The owners of adjoining lands
in each of the five counties through
which the parcel passed were or-
ganized into associations, and one
deed was issued to each of the five
groups. The seller reserved 33-foot-
wide suips of land above and be-
low ground, the right to enter to
inszall pipe lines or electric trans-
mission lines, and the right 1o re-
move rails and ties within 60 days
of closing. The total price was
$455,855, and per-acre prices for
the five sale transactions ranged
from $§215 to 3463, with an aver-
age of $275.90 per acre. ATF prices
ranged from $200 to $1,200 per
acre, with an average of about
$700. The sale price factors ranged
from (.31 to 0.48, with an average
of 0.39. Had the seller not re-
served the 33-foot strips, the total
sale price per acre would perhaps
have been higher. However, be-
cause the track had besn in the
center of the fdght-of-way and the
ballast had not been removed, most
of the reserved land could not be
used for agriculture without incur-

4. Amertican Inst. of Real Estate Appraisers. Dictionary of Real Estate Appraisal, 2d ed. (Cmﬂs"
Amecrican Inst, of Real Esmie Appraisers. i989), 316.

rnng considerable expense in o
moving both ballast and grade_ }

The data show that when ey e
corridors are sold to one entiry,
factor will range between 0.55 ;
0.80. When single sales of 3 4
vided property are made to a nup
ber of parties the factor will
substantially lower, ranging frop®
0.25 to 0.50.

CONTINUED-USE VALUE

Because of their long, narro
shape, rail commidors are uniq
properties. Their continued use f
rail purposes makes a value-in-
approach appropriate, which is det
fined in the Dictionary of Real
tate Appraisal, second edition,
“value a particular property has
a spécific use.™

Notwithstanding ICC and cow
decisions, when a corridor is resg
quired for continued nse and the
resulting mansaction involves a fullyF e
informed seller and buyer, the sale-
factor is usually more than 1.0. This ;
is demonstrated by the data in
Tabie 2.

These twelve sales were of land
in the middle Atlantc, Midwest,
and West Coast states, and .a toral
of 4,810.37 acres and 466.20 miles =
were tnvolved. The total sum in- -3
volved was $20,158,818 or $4,191
per acre. The ATF unit prices were =~ .3
those reported by the sellers” ap-
praisers and averaged $2,751 per
acre. The sale factors ranged from
0.73 to 3.34. If the highest and
lowest factors are eliminated, then
the sale factors ranged from 1.00
to 1.74, and the average sale factor
was 1.52.

When abandenment of a rail line
occurs, parcels of the right-of-way
that were acquired by means other
than warranty deeds or quit claim

-

The Appraisal Journal, October 1991
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deeds are likely to revért to the

tors. A sale for continued rail
use. however, does not usually
cause a reverter.

Sale 2 was of air rights only, for
Spstallation of a transmission line
connecting two major substations
in 2 major metropolitan area. The

hasing electric company com-
pared the cost of piacing the line
underground in an adjoining street

- and concluded the air rights were

“the ieast costly.

Of twelve sales, eight were for
contnued use for mail service, either
by other railroads, the state, or in-
dusay. Of the remainder, three were
for electric transmission lines and
one was for a public street. When
sales of corridors were for contin-
ped corridor use, the range in sale
factors varied depending on the
motives of the parties involved in
the transaction.

NEW CORRIDOR
ACQUISITIONS

A mining company required a nght-
of-way for a spur lime approxi-
mately 15 miles in length to reach
an existing rail line. After it ac-
quired approximately 50 land par-
cels and built the line, several of
the sellers filed a suit in federal
court alleging inadequate payment
for their land and charging fraud.

An appraiser /consultant was cn-
gaged by the defendant’s law firm
to determine whether a fair price
had been paid for each complain-
ant’s property. Because only land
was involved, the sales compart-
son approach appeared to be the
most appropriate approach o value.

Had a similar acquisition been
made of lapd paralle]l to the sub-
ject, unit prices of such acquisi-
tions would have provided ideal
comparisons. However, no such
acquisition had occurred. Accord-
ingly, the appraiser decided that the
fairness of the mining company's
acquisitions could be determined

2oll: Rail Corridor Markets

by comparing the acquisition fac-
tors of other right-of-way assem-
blies, regardless of their location,
date, or size. Because the mining
company, not having power of
condemnation, had acquired its
right-of-way. by negouation, the
comparables examined were those
also acquired by negotiation. Most
railroads prefer to acquire by ne-
gotiation rather than by condem-
nation. because 1t is usually less
time consuming, less costly, and
less destructive to the community
relationship.

Tabie 3 contains the detailed data
concerning seven acquisitions and
comparative ATF prces.

On line 12 in Table 3, note that
the purchase acquisition factors
ranged from 3.74 w© 14.09. An
anatysis was made of each of these
acquisitions and the buyers’ mo-
tives. The [ndiana sale factor of
6.45 was higher than expected. It
was found that the railroad re-
quired this short line 10 provide a
spur Io a proposed major manufac-
turing company plant whose prod-
uct it wished to haul. The assump-
tion of the railroad compary was
that if it could show it had the right-
of-way before any competition
could do so, it would receive the
exclusive shipping contract. In Jess
than two months, it acquired the
ten parcels needed. Land cost was
a minor consideration that substan-
tially increased the price over ATF
prices,

In Nichols County, West Vir-
ginia, the sale acquisition factor was
3.72. In this case, a railroad re-
quired a spur to reach a new coal
mine. All parcels were acquired by
negotiation within a year. The
comparison sales were those used
by the railroad in its consideration
of piice.

In Arizona the sale acquisition
factor was 6.11. The railroad had
determined to relocate its line 10
reduce some grades on the existing
line, and over a period of almost

Most railroads
prefer to acquire
by negotiation
rather than
condemnation
because it is
usually less ume
consuming, less
costly, and less
destructive to the
communizy
relationship.

508




‘sanjen yoog g ﬂhnuw

“uaym spacaed Juy dnjea pre) yoog g 5103403

\ “139) arenbs v, ,,

TTANMLA 1M/ )era [ ki YNTIIUAR IR ING T IPPUIRS] M) safaurap puw stuswaagshy $3pR20),,
- 19561 ER-ZRG! £B-TRo! 19/b~65/t PE-1861 sIp Seg
EUSIT S Lae0pZ8 POLY & s s Lty 8 soe § FLXITANE | oapd 3081l 9usoay
85°6€ e aG5P'A LERET P aMre $B9EI'E 'L L5768 |9ored 2215 a¥esoay
£'95¢ o2 Z769°909° 0L TS 9L 6LL'0F o T6! LT'ser afvaion jeio,
0sT'TIIS JELI'COLES 005 0BS SHI'PEE'LS 0zs'mM9'zs 008 6128 TiL'6688 uchiel2pistios (910,
6 VN L M €l L I 59789 Jo Jaquiny
. oIed LV,
$6-vg61 L~956( LA I1-18/L £R/N1-£8/L $9/11-19/1t $8/6-pR/TL SA/S~58/b uaiis|nbae Jo samg )
£Lr (48 4 Y 60t : 19 ¥LE by Joe) uopsmbon Bay g
#9-01z WN L6t -70'y BI9C-6'0 TL'0R-60" AT + 4 To13e) odues uotsinboy |1
CISTE § wua0E'28 LA T4 I ] sz § LLES § gUC % L' § »20p2d sroe-13d Ly gy
LEO6M 1S sueBL'B C6'LSb'ZS PSS oUNGES url'lg 9EE'ElS 2w 12d pred 2Bersay ¢
FIT'S$-5658 OV 999'99¢-¢1 % SOL'9YS-0I9S  API'SS-YS  BIZ'SE-565% b E'CE$-085'28 #apid-aroe vy 23umy g
SBIL9-bR'p '¥'N 65" 66L~C'0 BU'SRE-LE'Z OEEG-60'0  RULO-bAP BUS-0I( 52008 2215 4 sBuey ¢
plozIL. *3 L6999 | 565+ GEHILT' AI'E56 FO'TEE 98T 83198 |Mlo], g
U0'9I1ES - TLE'ON'HIS DPE'EY'9S 162'296'cS £5¢' 1208 DY 9IES ZER'IBES vonaIRpsuoY 100 ), ¢
005895 -008$ VN WHOOSE IS-STES  UOOOULE-DIH'BS YE6'EES—C18 DUD'UYS-000'ES  OUU'STIS-000'ES »8uva vopwiepisuoy p
c VN 0 0 0 3 g PRaosdwy Jaquiny ¢
§ VN ¥b 97 I ¥ []1 spoated Juwses rquing T
8 064 i 4 e L Ul spaued Jo saquingy |
HUITHA 159 ndediys nAsTIqIYN EUTOTHES nuzry LUIHETET Y aunrpug . Slokre.y
"121ISHY iy 1 ANy sjoay

Attar-go-piy mopN o

mpsiabay g s vy,













—
-

Real Estate

Valuation in
Litigation

J.D.Eaton M.ALL

22

American Institate of Real Estate Appraisers

430 N. Michigan Ave., Chicago, Mlinois 60611

THE GEORGE WASHIMSTON UNIYERSITY LAY LIBRARY

H1H dog i eh a2 § ¢ Lha] 2L st s g




"

CHAPTER 5
HIGHEST AND BEST USE

“Fundamental to the concept of value is the theory of highest, best and most
profitable use. . . . Highest and best use for land is the use that, at the time of
appraisdl, is the most profitable likely use”' This statement holds true in condem-
nation appraisal. The courts have universaily held that property acquired under
the sovereign’s power of eminent domain is to be valued in recognition of its high-
est and best use?

When an appraisal involves a partial acquisition, the appraiser must make two
separate and distinct highest and best use estimates. To determine a property’s
highest and best use in the before situation, any special influences of the proposed
project are disregarded. To estimate the highest and best use of a property in its
after situation is often more difficult, because it is necessary to study the impact
of the proposed project in such areas as pending zone changes by reason of the
project, conformance of the remainder property to existing zoning and setback
requirements, and general changes in the neighborhood. It must be realized thar,
in the after situation, 2 whole new real estate environment is created by reason of
the project.

The appraiser must keep in mind that the estimate of the property’s highest and
best use in the after situation is a totally independent study of the property, not a
modification of the study of the property’s highest and best use in the before situ-
ation. If the appraiser does not estimate the property’s highest and best use cor-
rectly, in both the before and after situations, it will be impossible to estimate the
property’s value correctly.

Many definitions of highest and best use have evolved over the years; some are
more appropriate than others for purposes of condemnation appraising. Many of
the definitions have been expanded to incorporate explanations and restrictions
adopted by the courts in their rulings on eminent domain cases. In some in-
stances, the appraiser may find that no single, published definition of highest and

62

best

dicti
orh
from

Com

Two
prais

Real 1

(










George R. Karvel

January 1963

Public Utility Easements in
Railread Right-of-Ways

E- s explored.

tifying the related valuation techniques.

i biic utility casements within a raiircad right-of-way, an appraiser
roaches to vaive. In this article, the series of motually ex-
seiecting the most appropriate valnation technique
guidethemderastheauthormmines
the status of a wtility with regard to the right of eminent domain and discusses
i thelargerparce!.selecﬁngmecorﬁdor’shighstandb&use,andiden-

In this article, the issues relevant
to valuation of public utility ease-
ments in ratlroad corridors are dis-
cussed. On first examination, the
problem and solution comsist of
valuing a partial interest in real es-
tate. The adversarial imterests of the
parties, however, differ signifi-
cantly regarding proper application
of partial taking or condemnation
valuation concepts. Areas of dif-
f:ference include right of eminent
B domain, value to buyer or seller,
definition of the larger parcel, fee
simple ownership, highest and best
e use, and “across-the-fence” {ATE)
E: Yalue,
Further, some right-of-way val-
i V2tion models include application
k.OT questionable assemblage or cor-
gidor enhancement factors to de-
't‘?‘mﬂc comidor value. Although
pdisputed, a useage or occupancy

factor is often incorporated in lieu
of before-and-after valuation to de-
termine the value of the utility’s
right-of-way.

Relying on valuation theory. 2
schematic decision model was
constructed to assist the appraiser

in resolving the valuation problem

(see Figure 1). The model is ap-
plicable in all coridor valuation
situations regardiess of the entity
negotiating to acquire or maintain
an easement in a pre-exisiing right-
of-way. Each decision point is dis-
cussed in the sections that follow.

PUBLIC UTILITY OR
PRIVATE USER

Valuation of easements in rallway
corridors first requires that the ap-
praiser determine the lessee or
buyer’s right of eminent domain.

Gearge R. Karvel is professor and hoider of the Minnesota Chait in Real Esure at St Cloud State
‘kaywmmmmunmﬂofumummmnmmnmmm. He re-
£2ived his DBA, MS. and BS degress in accounting and finance from the University of Colorado.
bas wrinen for the Journa! of Property Management, Real Esiare Review, The Appraisal Jour-
8al, and co-authored Real Estate Principles and Pracrices. 8th edition.
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FIGURE 1 Decision-Valuation Madel for

-Yataing Public Utility Easements

l Statws of User l

100

lcant effect on the valuation ap-
proach and vaines determined,
regardless of the appraisal
assignment,

Generally, public utilities have
the right of eminent domain and
power of condemnation; private
corridor users do not. This distinc-
tion is important in deciding
whether to adopt a valuation ap-
Proach that measures vaipe in terms

of the buyer (taker) or seller
(owner).

The status of the yser has a signif-

{

L. Jobn P. Dolman ang

Charies F, Scymour, “Valuation of T)
ridors,” The Appraisal Jaurnal {October 1978

Private Uilizy , Public Usilicy )
withaut Right of Eminert D with Right of Erminent Domajn K
(Value 10 Buyer) 1 Value 10 Selicr) .
Larger Parez! -
- {Unity of Use, Ownership, Contignity) .
. . 7
] 1
Discortinte Operation of Raifroad Line Continve Operation of Railroad Lie
{Abandon Railroad Use of Cortidor) -
l. Inserstate Commerce ission {(ICC) 1. Railroad Tracks Sever Right-of-Way
Application foy Abandonment ] _‘
[ 1
| Entire Width of Right-of Way Entire Width of Right-of-Way Ner
’ RequirndforRaiimadPtu-pom RﬂquimdforRﬂih'oa.de'pcs:s_'é
L 4]
Highest and Beg]
! Highest and Bes Use—Corridor: i
: Highest and Bes; Use— Coal, Slurry, Steg
g;s_m[ ‘A’“'F',Bf; Use—Corridor for Excess Right-of-Way Fiber Oprics, G
Railroad Operations forSa.!elso_Abmtin'g Tansportatio
Corridor Uses
Maximum Value is Value in Use Before
Cost of Alternme ; and After Transmission Val . =
Route Plus Vs s for | | Line Diminuion of | Aue Exesss Righ Valuc of Right-of;
-Way g ATF . :
. Other Use) Before Income) Values Before and Way to Privae Usey
1. Cost of and After After Transatission Before and Afiect
Acqmisition Transmission Linc !. Decreased Reverme H Line Transmission Line
2. Time Required to 2. Increased Operating |

Vaiue to buyer (taker) -
Private transportation-communj
tion corridor users have few opf
tions but to obtain necessary eased
ments by acquiring new rightg
of-ways, parcel by parcel.! A2
alternative is tg negotiate for an
casement with owners of an exist?
ing corridor such-as 3 railroad. Thej
maximum value of ap existing cor:
ridor easement 1o 4 Private corridog
user, though, is the cost of acquir:
ing an easement for a pew alter;
nate route pius administrative, Je3

3

ransportation /Communicarion Cors p— .
) 500-22 [

The Appraisal Journal, January 1989;
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- al, and time costs of acquisition.
When acquisition costs of a new
corridor are divided by the market
yalue of an existing corridor, an
factor or multiplier may
 pe calculated. ATF sales, or sales
- of adjoining land, are used to es-
. blish the market vatue of the ex-
" jsting corridor.
o John P. Dolman and Charles F.
Seymour have reported values for
such right-of-way assembiages as
;- being “‘two 0 three times’ the
i prevailing price of farm land

—~ acreage. . . - A higher fnultipli—
A er (value) was reflected in urban
: areas. . . .=~ From their own ex-

, muliiples ranging from
two to six were reported.’

Dolman and Seymour maintain
" that it is important to
distinguish the “assemblage™ costs
incurred in asscmbling a new
“castom corridor™ from the usa-
ally, lower enhancement factor re-
alized in the sale of an already
existing cormidor.

In the market approach 1 en-
hancement factors, acrual sales of
existing corridors are researched
and compared to ATF value on
the date of the sale®

Summarizing ¢orridor assem-
. blage and enhancement factors may
be calculated as follows:

> Corridor assembiage factor =

existent right-of-way is that the
corridor has some valte in excess
of the value of adjacent land. Jus-
tification for the assemblage or en-
hancement factor is found in the
concept of plottage. Appraisers
generally agree that small parcels
combined into z larger one with
greater utility result in a value
greater than the sum of the parts.

Value to the buyer based on the
cost of alternative corridors or in-
come to be earned is relevant to
private eatities. Assemblage or en-
hancement factors may be used to
establish the maximum negotiated
price or rent to be paid by a willing
and knowledgeable private user.

Regardless of the benefits to be
derived or costs to be avoided, a
public utility with the right of em-
inent domain is responsible only for
the diminution in value or loss to
the principal corridor occupant. The
basis of the valuation measurement
when a public utility with the right
of eminent domain acquires an
easement within an existing right-
of-way is value to seller.

Value to seller (owner)

The principle that public utilities
with the right of eminent domain
have the power of condemnation is

Cost of “*‘new'" corridor + Legal and administrative costs + Time

;_: —= X Each factor is presumed to rep-
=rE resent a premium over the ATF
- - value of an existing corridor. Also,
e ©

assemblage factors are presumed
0 be greater than enhancement
factors

= ¥ I
.= 'Ihc B .
assumption when valuing an
...---_-___—
2 Ibid., 513.
—t— g% 3 Tbid., 520
3

ik

ATF value of existing corridor
Actual sale of existing corridor

Comidor enhancement factor =

ATF value of existing comdor

well established and accepted. Ne-
gotiations for purchase or rental of

existent right-of-ways to a publi¢ -

utility are limited by the utility’s
status as a potential condemnor.

Acquisition artempts for public
and quasi-public easements usu-

e
f Karvet: Easements in Railroad Right-of-Ways
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ally begin with negotiation ef- enhancement factors, and relgy

forts, but all parties are aware that muitipliers. -

the agency (utility) can and will The mere fact thar right-of-w

resort Lo authorized eminent do- has been assembled isgni:)t signig

main proceedings ;f negotiations icant unless there is nonspecy]d

are mot successful. tive likelihood of sales in the pry

In addition to assembling the new vate marketplace for amoungd

corridor, parcel by parcel, or ne- higher than those thai could g

gotiating to use an existing corri- realized by disassembling the rigt]

The status of the dor, public utilities may also con- of way and selling it as separa3
user of the railroad  demm an existing corridor to ac- parcels.
corridor has a quire the necessary right-of-way. Numerous opinions rendered’}
significant effect on Because condemnation, real or  courts of jurisdiction have reif8
the valuation probable, affects the valvation of  ated that property rights acquitd
approach and an existent comidor, it is reason-  in eminent domain proceedin Y.
values determined, able to expect standards of value in  valued from the perspective of ti
regardiess of the line with condemnation case law. value to the seller (owner). In (3
appraisal The most extensive valuation of  ter Tail Power, the legal princiy
assignment. rallway corridors involved a Spe-  is clearly set forth: .
cial Court’s decision in the 1.5, It must be borne in mind that thel

government's acquisition of 16,000 material consideration is not tha

miles of right-of-ways to form benefit o be derived by the ped

Conrail.* A summary of the Spe- titioner, but the damages sus’
cial Court’s opinions was pre- tained by the landowner. It is thg
sented by William R. Perlik and damage caused by imposing the
David R. Johnson.’ casement on the land which thes

- owner is entitled to receive.
The court affirmed that “value o hc SOt vt &
to the owner not value to the taker .
] y TF.R. Co.. 22 Minn. 286 It}
- - - should determine r.hc_basl% makes Hatle or no difference whad
mezsure of just compensation. benefit the petitioner may receivel
Thereby, {citations omitted) and it is of lit=

the entire case proceeded on the
basis thar the condemnee must
show what value he would have

tle consequence whether or not thel
description furnishes data for an
estimate of the value of suchd

been able to realize from his - benefits. :

property if it had not been 1aken In Olson v. United. States th
for public use. . . . compensa- same rule was stated in the follow
tion may not be established with ing language by the U.S. Suprent
reference to any “values™ pot ca- Court. _

bein ined 1
pable of g sustzined m the Considerations that may not be’)

marketplace.’ :
place reasonably held to affect marker

. Further, the Special Coun re- value are excluded. Value to the d
Jected the use of assemblage value, taker of a piece of land combined 3

5. Harold D. Albritton, Cortroversies in Real Property Valuation: A Commentary {Chicagd
Ametican Inst. of Real Estatc Appraisers. 1982), 123—24.
6. In the Matter of the Valuation Proceedings Under Sections 303(c) and 306 of the Regiond
Rail Reorganization Act of 1973, 439 F. Supp. 1351 (Sp. CL 1977) (“Cue Opinion™}; 445 B
Supp. 994 (Sp- Ct. 1977} ("CMYV Opinioa™): Sp. Ct. Rper. N38196 (Nov. 24, 1981) (“Rad
Lisc Opinion™).
- William R. Perlik and David R. Johnson. “Valuing Rights of Way: Lessons from “The Ra A b
Case,"™ Righr of Way (February 1983), 8-13. :
. CMV Opinion at 101 1-16.
. Periik and Johnson, 8.
. Rail Use Opinion at 220; Periik and Johnson, 9.
- Outer Tail Power, 128 Minn. 415, 151 N.W. 198 (1915) at 199,
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and relage with other parceis for public use
;s not the measure of or a guide
right-of-way g0 the qompc'nsau%n to which the
is not signif-§ pwner 15 entitled.
5 nonspeculs, Fusther, value to altemnative users
Jes in the pri wholackmepowenocondemnwas
for amounts, :cjectcd in United States v. Miller.

that could be:
bling the right
it s separate

Since the owner is to receive no
more than indemnity for his loss,
his award cannot be enianced by
any gain to the taker. Thus, al-
though the market value of the

is to be fixed with due
consideration of all its available

1s renderad '.
n have reited
ights, acquir

-t
“
Ny

yroceeding uses, its special value to the con-
spective of tha demner as distinguished from
awner). In Of - others who may or may not pos-

_ sess the power to condemn must
.be excluded as an clement of

legal principlg
{ market vatue. ™

;ﬁ‘:t::f “The concept of value to the seller
:d by the pe '_ is the appropriate basis of valua-

tion when the buyer or lessee pos-

amages sus- - -
mer. “It is the | sesses the right of eminent do-
imposing the main. The stage of acquisition,
nd which the. whether it be negotiation. arbitra-
10 receive.™ tion;, or eminent domain proceed-
Stillwater & ings, does not alter this fundamen-
n. 286. tal concept of value.

.rence what 3
r may receive J
nd it is of lit-3
ther or not the ¥
5 data for an¥
due of suchi

* Whatever the valuation meth-
odalogy employed. the values must
"be verifiable in the marketplace. It
is also clear that when public util-
‘ities acquire or periodicaily seek io
renegotiate rents for easements in
pre-existing right-of-ways, the
compensatiog paid is limited to the
damages jncurred by their
occupancy.

>~ The measurement of these losses
: Tequires identification of the larger
parcel as well as before and after
valuation to gauge the extent of

damages.

red States thes
in the follow:
U-S- Su eI

may not be 3
affect market
Value to the”
ind combined 8

mentary {Chicago?
% of the Regional

Opinion®™); 445
. 24, 1981) (“RaiNE

§ Before proceeding to value an
g ¢asement in an existing comidor,
e appraiser should obtain the le-

ms from “The Raif
. h—.__________.____

January 1989

gal description and physical mea-
surement of the larger parcel, the
easement area, and the jand re-
maining unencumbered by the
easement.

The larger parcel is “the porton
of a property that has umity of
ownership, contigeity, and unity
of use.”' Two issues relevant to
the vaiuation of easements in rail-
way right-of-ways are significant
when defining the larger parcel.
One is the pending or actual aban-
donment of the railway. The sec-
ond is the condition of title within

the larger parcel.

Track abandonment

Continved use of a railroad track
for the movement of freight or pas-
sengers creates self-inflicted sev-
erance on the railroad’s right-of-
way. For valuation purposes, the
right-of-way is divided by the
presence and continued use of the
tracks. The two sides of the rght-
of-way cannot be joined or, there-
fore, viewed as constituting the
larger parcel. The larger parcel is
that part of the right-of-way on the
same side of the railroad tracks as
the easement.

Severance by the railroad tracks
results in lack of conmtignity and
prohibits unity of use. This obsta-
cle to viewing-the entire right-of-
way as the larger parcel is over-
come if the track has been aban-
doped or an Interstate Commerce
Commission {ICC) application for
abandonment has been filed. For
the abandonment appiication to be
approved:

(1) The ICC must find that the
public convenience and ne-
cessity (PC&N) permit aban-
donment and

(2) no financially responsible
party provides financial as-

2. Qtson v. United States, 292 U S. 246, 78 L. Ed. 1236, 1245 (1981).

- United Sigses v, Midler, 317 U.5. 369, 375, 63 S. C1. 276, 280, 87 L. Ed. 336, 343 (1943).

4. American Inst. of Real Estate Appraisers, Dictionary of Real Estate Appraisal (Chicago: Amer-
\can Inst, of Real Estate Appraisal. 1984}, 179.
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The concept of
value to the seller
is the appropriate
basis of valuarion
when the buyer or

lessee possesses the
right of eminent
domaii.
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Appraisers of
railroad right-of-
ways should be
aware thar the
railroad’s title 1o
right-of-way is
anything but clear.

104

sistance, s:.;bsidy or pur-
chase, . . .

Abandonment of the railway
permits use of 2 vaiuation proce-
dure called “pet liquidation value,”
which will be discussed later.

Appraisers should note that
pending applications for abandon-
ment are unlikely to be approved
if the fine is earning a profit. In ad-
dition, claims of planned abandon-
ment are insufficient to override the
fact that an operationat il line
severs iis own right-of-way and re-
stricts the larger parcel to one side
of the ratlroad tracks.

Title
To protect themselves and inform
readers of their report, appraisers
usually insert the following state-
ment in the wansmittal letter.
Na responsibility is assumed for
the legal description or for mat-
ters including legal or title con-
siderations. Title to the property

is assumed to be good and mar-

ketabje uniess otherwise stated. "

Although the assumption and
disclaimer are valid, appraisers of
raziroad right-of-ways should be
aware that the railroad's title to
right-of-way is generally anything
but clear. Not only may market-
ability be questioned, bur also the.
“unity of ownership” required to
define the jarger parce.

Title problems are often the ryle.
They are a result of the means by
which railroads assembled their
night-of-way, mcluding failure 1o
record necessary doctuments.

Use of the right-of-way in many
instances has been acquired by
deed, easement, and condemna-
tion, with and without reversion-
ary clauses to the grantor, heirs,

15. James D. Jennings. ~Railrvad Right of Way Appl:.!isa].' Right of Way. (QOctober 1984): 4. ]
16. Amcrican Inst. of Read Esgae Appraisers. The Approisat of Real Esrate (Chicago: American

Inst. of Real Estate Appraisers, 1983); 519,

17. Berb Arkinson, “Abandoned Railroad Rights-of-Way-Title Problems. ™ Righr of Way (Decer

ber 1986): 3.

and assignees."” Parts of the A8
of-way may also have be v
quired by grant of Congress i
verse possession, and prescripd
The status of title shouid h <.
termined by legal counsel: the’ o
road may not have the right to 3
vey title for other use; conti¥
of ownership is at question; 39
minimalily, there wil] be 0N
cure any defects of title discove
The cost to cure is a necee'®
expense affecting value, par¥
larly when the valuation method .
defined area of the larger parcel'}
quire unity of ownership. Cong}
eration should also be given o8
ICC ruling that held that the 23
road should not receive any eog
pensation for real property
which it does not hold markeap
tith e, 18 -

Easement area 3
An easement may be describ e
square feet of occupancy within £
railroad right-of-way. The eas
ment may also be surveyed ag
drawn on maps of the corridor, i
casement area, however describa
or drawn. does not preciude ail, &
temnative uses. In other words, 23
casement typically does not .o
quire 100% use of the air right
surface, or subsurface of the land
For example, an electric rran:
mission line consists of a series. Gl
towers, tower pads, and overheig
wires. The area occupied by
towers and pads is a taking of a
the rights of use. Alternative
are also precluded for some dig
lance around each tower. Qves
head transmission flines, in co
trast, allow rnaﬁy uses beneath them
such as agricultural pursuits, parky
mg, highways, and construction o

18. AB-1 (Sub-No. 70F), Chicago and Northwestern Transportation Co.~—Abandonment Betwec 3NN

Ringwood, 11, and Geneva, Wis. (Lake Geneva Line), 363 1.C.C. 956 ¢i981}. p. 5.
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Parts of the righ 3 ‘-; residential, commercial, or indus-

have been P .ial space (zoning and building
Congress, ad codes permiting). e
and prescription The limjtation on copstruction
itle should be g3 peneath (ransmission fines is a re-
| counsel: the raif sult of either electric utility policy

or building codes. In Minnesota,
puilding codes permit construction
peneath transmission lines but the

must have a two-hour fire
roof. The added cost of a two-hour
fire roof reduces the value of the
affected site by the same amount.

After defining the larger parcel,

appraiser needs (o recognize that
the value of the easement area
includes:

« The vaiue of the iand occupied
by towers and pads and land
precluded from any alternative
ase for some minimal distance
around each tower

« The increased cost, or loss. of
use beneath the trapsmission

‘e the right to copf
r use: continuiry
at questton; and?¥
will be a-cost (g
f e discovereg?
TE IS a Necessary
g value, pariced
uarion method and)
e larger parcel n
nership. Considl
50 be given to apd
1eld that the railf
receive any comg
=2al property fog
: hold marketabis

v be described -

. lire and within the casement
upancy within thel area
.wa}(. 'I'hc o .

-+ Severence damages to that part
of the right-of-way bounded by
the railroad tracks' and ease-
ment area

Use adjacent to the towers. be-
neath the transmission line, or in

2¢ surveyed and
H Corridor . 1he
~ever describedg
i preclude all alj
other words, anj
ly does not

of the air fghts}

face of the land fined by whatever places the great-
n elecric trans- est constraint on the alternate use.
sts of a series of3 whether it be building codes, zon-
is. and overhead ing, state health and safety stan-
occupied by thed dards, or the electric utility. Loss
s a taking of all} of use may be measured by apply-

Alternative uses] . ing the before-and-after rule of
d for some dis- appraisal.
‘h tower. Qverd
1 lines, in con=
1ses beneath
il pursuits, park-]
3 construction off

BEFORE-AND-AFTER RULE

Application of the before-and-after
. Iule requires that the appraiser first

-l e

uencumbered areas will be de- .

value the larger parcel at its high-
est and best use without the case-
ment in place. The remainder is
thent valued giving full coasidera-
tion to the railroad’s capacity to
continue using the encumbered area
subject to the rights of the bene-
ficial estate.”

The remainder in the case of an
electric vtlity transmission line is
the entire larger parcel less the area
occupied by towers and pads. The
area occupied by the tower and pads
precludes all alternative use 1o the
subservient estate and is therefore
essentially a fee taking.

The difference between the be-
fore and after values represents the
monetary loss to the railroad. It also
represents, monetarily, the alloca-
tion of the bundle of rights be-
tween the electric utility easement
and the remainder of the railroad
right-of-way. The monetary loss
may also be expressed as a per-
centage of the before value. When
the value of the electric utility
easement (loss to the railroad) is
expressed as a percentage of the
before value of the larger parcel,
the label “useage factor™ is often
applied. :

in efforts to reduce the time and
cost of appraisal. the useage factor
has been, at times, subjectively es-
timated at 15% to 80% of fee sim-
ple value. General assumptions re-
garding easement value (useage
factors) should be avoided. The
useage factor must be measured
using before and after valuations.
“The appraiser should be careful

. . to avoid estimating easement
values as 2 percentage of fee sim-
ple value. . . ."*' Easement val-
ues may range from nominal to
100% of the fec value and may only

'([Céc;: oer f984): 4 E 19. Maximum right-of-way requiced for rail purposes is often established by state law: i.c., Minn.
 (Chicaga: Americany Stat,. Sec. 219 46. Subd. |- -. . . side clearance of not less than cight feet six inches from
the center line of the track . - . .~ For valuation purposes, right-of-way beyond that boundary

Right of Way {Decem 3
2 20. Albritton. 124.

bandonmes: Betwecr 3N 21 ig, 127

5 (19€1). p. 5.

. January 1989

is available for other use and is refermred 10 as cxcess right-of-way (see Figure 1).
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Application of the
before-and-aﬁgr
rule reguires that
the appraiser first
value the larger
parcel at its highest
and best use
without the
easement in place.
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be determined by direct before and -

after valuations,

The approach to valie may in-
clude measures of value in use, net
liquidation valuee, ATF values, and
value to private right-of-way users.
Which value approach to employ
is a functon of the appraiser’s
highest and best use analysis.

HIGHEST AND BEST USE

The Dictionary of Real Estate Ap-
praisal provides three definitions
of highest and best use.® Two def-
initions state that the “use” should
be reasonable and probabie and re-
sult in or support the highest pres-
ent valge.
Consequently, determination of
the highest and best use of a rail-
road right-of-way excludes any use
that is speculative or lacking veri-
fication in the marketplace. Fur-
ther, the basis for measuring the
effect of a utility easement on a
railway corridor must have a higher
present value than alternative uses.
There are four altemative uses from
which the appraiser may sefect
highest and best use for a raifroad
corridor. They include liquidation;
continued operation of the raiiroad
and exclusive use of the corridor
for zail purposes; sale of excess
right-of-way; and use of excess land
45 a transportation-communication
corridor.

Each use is mutually exclosive;
that is, whatever the highest and
best use, it has only one related
valuation approach and precludes
others of lesser value.

Net liquidation value (NLV)

When the appraiser has determined
that railroad operations have been
abandoned, liquidation of the cor-
ridor is the only viable alternarive.
Liquidation may be accomplished

—_—
L. Dictionary of Real Estate Appraisal, 152,

23. Code of Federal Regulations. Section 1121.43(C) of CFR 1121, Tite 49.
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. railroad tracks, ties, ballast, andg

by selling the corridor intad
nonrail use or, alternatively, ;¥
sembling and selling for g
values. 3
Nonrail corridor user’s de, %

for intact corridors is minimal ‘Y
sales of intact corridors are e
tically nonexistent. The |a i'n
comparable sales of intact ogR
dors prectades vaiuation by mey
of market comparisons. *
When valuing abandoned Ot
dors, an NLV approach is g
often employed:
The net liquidation value, for i
highest and best use for no
purposes . . . shall be degesd
mincd by Computing the enf
appraised market value of suc
properties for other than :
fransporation purposes, less al
cost of dismantiing and disposs
tion of improvements necessar,
1o make the remaining prope; lies
available for their highest and bes}
use and complying with applica
ble zoning, land use and enviren
mental regulations.™ '
In summary, the right-of-wayg
divided inw segments based on I
Jjoining land use, Appraisal vanel
are based on ATF prices consisteg
with zoning, building, and en i
ronmental codes. Each segme
adjusted ‘for size, shape, accesy
topography, and so forth. _
The sum of the values for cach
segment of the corridor is also ag
Justed 0 account for seiling and
administrative costs. The value Ty
the corridor is further reduced fa
the cost of restoring the corridor &2
its highest and best use (removing

bridges), plus any salvage vaine
The final adjusted value is thet
discounted to pet present valug
(NPV} to reflect the time to liguig
date each segment of the corrido
The two leading cases which have 3
established the legal principles and §
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o be used in

<dor intact fog appraisal
tively, disa establishing NLV for non-rail use
ag for AT are Lake Geneva Line (3) and the

CNJ Opinion. (4).”*

user’s demand Inasmuch as acquisition or re-
is minimal, and pegotiation of a utility easement in
idors are pracd a railway commidor does not pre-
_ The lack ofBBB - clude alternative uses, and a public
5f intact cormri-JEM  utility has the power of condem-
ation by means; nation, NLV is measured before and
ons. ] after the transmission live. The

value of the easement is the dif-
ference between the before and af-
ter values. The public udility is re-
sponsible for the diminution in
value as measured by the differ-
ence in the before and after

randoned corri
yoach is mostd

value. for the 3
se for non-rail
all be deter. -4

ag the carrent 3 appraisa-ls.

value of such 3

her than rail § Value in use

oscs. less all ‘3 Presuming that the highest and best
:-n;n dnmd ssaqlﬁ, 4 use for the corridor is for contin-
ing properties SR - ved rail operations and the entire
ghesc and best QN “idth of the right-of-way is nec-

essary for railroad purposes, the
appraiser must then base the val-
uation on value in use; that is, con-
tinued operation of the railway.
Diminution of value resulting
from a public utility’s occupancy

with applica-
] and environ-

“hr-of-way Js
sased on ad-]

?;ges consistent of the railroad right-of-way can oc-
ng. and envi-g cur only through the railroad’s loss
ach segment - of revenue or increases in operat-

ing expenses. The loss of valne to
the railroad, or the value of the
easement, may be measured by
documenting the loss of revenue or
- increased costs of operation. The
change in profitability may then be
capitalized to estimate the ease-
> ment value. In effect, documenta-
tion of revenues lost or increased
operating costs is a measurement
of the difference in the railroad’s

shape. access;3
forﬂ:l_ s
-alues for each |
dor is aiso ad-34
or selting -J_
. The value of3
er reduced for]
the corridor to-
use (removing 3
, ballast, and §

Value of excess right-of-way

' When the railroad contimies to op-

erate and the entire corridor is not
required for railroad purposes, the
highest and best use may be to sell
excess right-of-way to abutting
property owners or developers. This
value approach is similar to deter-
mining NLV.

The differences are that the rail-
road is continuing operations, the
track severs the corridor, and the
excess land is approximately one-
half the size of the entire comdor
width. Excess land lies on the same
side of the acks as the easement
and excludes the statutorily re-
quired distance from the centerline
of the tracks.”

In this value approach the excess
corridor is segmented, ATF prices
are employed, and the value of the
easement is set using before and
after measurements. The public
wtility is responsible for the dimi-
nution in value of excess comdor
land occasioned by the presence of
the electric transmission line, tow-
ers. and pads. Additional damages
may be supported if revenue loss
or increased operating cost can aiso
be documented.

Vaiue transportation-
communication corridor
When the railroad continues oper-
ation, the highest and best use of
excess land may be as a Tanspor-
tation-commugication comidor. The
measures of value must be found
in acmal sales or rental of existing
corridors to other nsers.

The diminution of value caused
by the public utility’s easement will

alvage value. .ol -
{ value is then § l;;zﬁtabﬂn)_v tgefo;-:e: and after °1°‘:(; be reflected in reduced rental rates
present value . PadslilnSmlssmn ines, towers, and o purchase prices by other users.
time 1o liqui- : The absence of verifiable market
f the corridor. ¥
>s which have § )
fes and m 5. 7: {3} Chicogo and Northwestern Transportation Co.——Abandoniment Betwesn

Ringwood. 11.. and Geneva, Wis. {Lake Geneva Line): Chicago and Northwestern Trans-
porsation Co. v. {/.5.. 678 F.2d. 665 (1982). (4) Cenual Railroad of New Jersey Opinion

{CNI Opinion), 571 F. Supp. 1269, 12781302 {Sp. Cr. 1983).
25. Sec n. 19. Also, excess land is often Synonymous with larger parcel.
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The loss of value 1o

=the owner resulting
Jrom a pubiic
utility’s power of
condemnation can
only be measured
using a before-and-
after approack 1o
value,

)
T
T
i
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transactions often precludes this
approach to value,

CONCLUSION

In this article, a series of mutually
exclusive decisions designed to lead -
the appraiser to an appropriate vai-
uation model for a public utilicy
€asement in a railroad right-of-way
was presented. Consideration must
be given to the stams of the utlity
with regard to the right of eminent
domain. Evaluation of the larger
parcel and highest and best use
further limit selection of a valua-
tion model. The issues of enhance-
ment factors and usage factors have
been found to lie outside the scope
of public utility easement valuation_
Appraisers know that it js appro-
priate to value raw land, homes.
office buildings, and shopping
centers using comparable sales. [t

The Appraisal Journal, January 1989 |

- is also appropriate to yse purci
prices and rental rates for 3
ments in railroad right-ofowg
estimate an easement’s value 3
private enterprise, Although o
parable sales are measures of vi§
to a buyer or lessee in the o
marketplace, they do not mes
the value of the easement acqujd
by 2 public utility. -
A public urility with the F1gheq
eminent domain serves the pubj
good and therefore is given Decil
consideration when acquiring 5
Or easements for public purposa
Regardless of the highest and p¥
use or valuation approach selectel
4 public utility with the poweri
condernnation is clearly only rd
sponsible for the diminution
value 10 the owner resulting frol
the easement. This loss of valye 2
only be measured using 2 befod
and-after approach to vaiue.









In his interesting article, “Public
Utlity Easements in Railroad Right-
of-Ways™ (The Appraisal Journal
[January 1989}:99-108), George
R. Karvel presents excerpts from
five or six court decisions, gives
his interpretations of them, and de-
velops a thesis well designed to
make public utility acquisition
agents leap for joy. To those rail-
road disposition agents who may
disagree, I say “Don’t let him do
this w0 youf”

On reading Karvel's article, I
noted 26 points on which 1 disa-
gree, inciuding several in which he
obviously disagrees with the arti-
cle that John Dolman and I wrote

for the October 1978 Appraisal’

Journal entitled “Valuation of
Transportation/Communication
Corndors.™

The principal areas in which 1

believe Karvel’s reasoning to be
flawed are listed below.

1. Karvel suppons a “rwo-price”
concept, indicating that a
purchaser with the power of
condemnation need not pay
as much for a given property
as a private purchaser. This
violates the hard-wom con-
cept of just compensation.
Why should a condemnor’s
nght of condemnation have
any effect on the market vaive
of a property?

2. Karvel states that the pres-
ence of railroad tracks is a
“self-inflicting severance on
the railroad’s right-of-way.”
I disagree. By the same line

Wit i MATEAIAL MaY br ponpzresy
B DUPYRIGHT 42w fiiE 17, 6.5, goge;

LETTERS TO THE EDITOR

of reasoning, 2 front yard js
severed from a back yard by
the presence of a2 house i
between! Railroad tracks have
litle or no effect on addj-

tional longitudinal occupan.

cies, and there are literally
thousands of crossing case-
ments. We recently -valued a
fiber optic easement that
crisscrossed back and forth
under the tracks many times.

. Karvel states that *Dimuni-

tion in value resuiting from a
public utility’s occupancy of
the railroad right-of-way can
oceur onlty throngh the rail-
road’s loss of revenue or in-
creases in operating ex-
penses.” Carried to its
illogical coaclusion, this
means that if a railroad is
losing money, and it won't
lose any more if power wires
are strung, the power com-

pany shouid not pay amy--

thing for the easement!

. Karvel states that “non-rail

user’s demand for intact cor-
ridors is minimal and sales of
intact corridors are practi-
cally nonexistent.” Like all
special-purpose properties,

‘there is a thin markert for cor-

ridors. It is nor nonexistent,
koawever, and carn be
analyzed.

. L agree with Karvel that con-

demnation compensation
should not include any spe-
cial value to the condemnor
and, in most states, is bsSu-

fa.
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f the enunciated
that defendanty’

dsfy the first
-~ test. /

the second prong"
s cause of acton
' actions in Michi-
, at 906, is satis-
tion arises out of
gof VM eng-fnes
aigan from Michi-
stributors. |

A meet the; last
? the Sixth Gircuit
sn on the defend-
forum state, the
aining relief, and
. efficient resoly-
am satisfied that
and the conse
ve a substantizl
Michigan to make
n reasonable. Jd.
VMGA stand in
endants in dsahki,
of this third crite-
: held California
“sn. The Asahi
.ufacturer, sold
iwanese manufae-
saki, supra, 107
wnese mapufactur-
a product liahility
iz by a plaintiff
n his motorcycie
:se manufacturer
against the Japa-
t before the case
ff and the Taiwa-
:d. Only the Tai-
emnpity suit was
ne Court held that
easonable forum.
hat because the
S rot a California
est in the suit was
y the substantial
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Here, the plaintiff is a2 Michigan resident,
one defendant sold products to 2 U.S. Dis-
tributor, and the other iz located in the
United States. Furthermore, having ex-
tended a warranty to end-users who submit
the appropriate registration card and know-
ing that AVCQ had subdistzributors located
in and mear Michigan, VM cannot argue
that Michigan is an unreasonably distant or
inconvenient forum for litigatien. If it
were, VM would not have extended end-
pser warranties. Furthermore, since 1983,
VM and VMGA have jointly marketed VM

diesel engines via regional offices, one of -

which they specifically designated to cover

" the Michigan market. (Reply to Plaintiff’s

Brief in Opposition to Defendants’ Motion
to Dismiss and Quash Service of Process at
ex. G} This not only demonstrates the
minimal burden that litigation in Michigan
would place on defendants, it 2iso increases
Michigan’s intevests in resclving this dis-
pute since sales originating at VM and
VMGA’s regional office are likely to contin-
ue to have an impact on Michigan resi-
dents.

Finally, the plaintiff's interests as well as
concern with judicial economy weigh in fa-
vor of an assertion of jurisdiction. Michi-
gan 12 the most logical, if not the -only,
forum in which plaintiff could sue the sub-
distributors who supplied the product.
Were it not allowed to pursue simulta-
neously its acton against all defendants,
valuable judicial resources would likely be
needlessly expended in duplicative litiga-

tion. -.

IV. Conclusion

For the reasoms stated above, defend-
ants’ motion to dismiss pursuant to Rule
12(bX2) is denied.

w
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UNITED STATES of America, Plaintiff,
v,

104 ACRES, MORE OR LESS, gituated IN
EEELER TOWNSHIP, YANBUREN
COUNTY, MICHIGAN, and Dukesherer
Farms, Incorporated, & Michigan cor-
poraticn, Defendants.

No. K83-468,

United States District Court,
W.D. Michigan, S.D.

July 24, 1987

The United States brought land con-
demnation proceeding and party claiming
interest in condemned land disputed value
of land. The District Court, Enslen, .,
held that Government taking of crop land
by subjecting crop land to restrictive ease-
ment require compensation to landowner in
amount of $233,994.

Ordered accordingly.

1. Eminent Domain =122

Landowner is entitled to receive just
compensation whenever United States
takes any of his property for public use.

2. Eminent Domain €124, 131

Landowner, entitled to receive just
compensation when United States takes
any portion of his property for public use is
normally entitled to fair market value of
property on date it was appropriated, and
in deterrnining fair market value, court
must consider what rational seller, willing
but not obligated to sell, wounid take for
property, and what rational buyer, willing
but not obligated to buy, would pay fer
property, and must take into account all
considerations that might fairly be brought
forward and given substantial weight in
bargaining between owner willing to sell
and purchaser desiring to buy.

3. Eminent Domain €134

In determining fair market value land-
owner is entitled to receive as result of
governmental taking of property, court
must consider highest and best use of prop-
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erty, either in its current state or for what
it is likely to be needed in reasonabiy near
future, not necessarily as measure of val-
ue, but to full extent that prospect of de-
mand for such use affects market value
while property is privately held.

4. Eminent Domain €136, 138

In land condemnation proceeding in
which United States is taking only part of
landowner’s bundle of rights in subject
property, three-step method of analysis is
appropriate: first, court should determine
the before taking value of property; sec-
ond, it should determine the after taking
value of property lying within easement;
and finally, court should determine mmci-
dental dzmages, arising from easement, to
any land adjacent to easement

5. Eminent Domain ¢=200

In land condemnation proceeding land-
owmer bears burden of proving value of
taking.
6. Eminent Domain =205

For purpose of land condemnation pro-
ceeding, the before taking value of crop
land irrigated by central pivot irrigation
system instead of traveling gun irrigation
system required after governmental tak-
ing, which produced about 40 bushels of
corn per acre less than central pivot sys-
tem, was established as $2,400 per acre.

7. Eminent Domain =205

For purpose of land condemnation pro-
ceeding, the after taking value of crop land
subject to perpetual restrictive easement
preventing landowner from irrigating land
with central pivot irrigation system and
instead limiting use to traveling gum irriga-
tion system, which produeed about 40 bush-
els of corn per aere less than central pivot
system, was established as $1,050 per acre
as aopposed to $2,400 per acre the before
taking value.

8. Eminent Domain ¢»14%(7}
Government's taking of 120 acres of
crop land by limiting landowner’s ability to
irrigate its property using central pivot irrk-
gation system, and instead limiting irriga-
tion to use of traveling gun ixrigation sys-
tem, which produced about 40 bushels of

corn per acre iess than central pivot 4 -~

tem, 2iso affected 65 acres of land adjacey;

to easement area and thus total value of
taking, measured as of date of taking i
cluded 65 acres and resulted in awarq ¢,
landowner of 5$233,994. .

Donald Daniels and Anne V. Tuuk, Asgt
US. Attys, W.D. Mich, Grand Rapigs
Mich., for plaintiff.

Kurt D. Hassberger, Rhoades, McKee &
Boer, Grand Rapids, Mich., for defendants

QPINION

ENSLEN, District Judge.

This is a land condemnation proceeding
in which the United States and the only
party clagiming an interest in the con-
demned land, Dukesherer Farms, Inc, dis-
pufe the value of the land, or right to use
the land, that the United States has taken.
The United States has taken 1.7 aeres
{more or less) of the land in fee simple, and
has subjected an additional 102.13 acres
(more or less) of the land to a perpetual
restrictive easement that limits the iand
owners use of the property. The Court
conducted 2 threeday bench trial on the
matter on June 1st, 2nd, and 3rd, 1987,
during which it listened to the testimony of
three expert witnesses and received into
evidence seventeen exhibits. The United
States argues, and sought to prove at trial,
that the value of the taking, measured as
of the date of the taking (September 16,
1983), was $70,000. Defendant argues, and
sought to prove at trial, that the value of
the taking, measured as of the date of the
taking, was $292,500. For the reasons dis-
cussed below, the Court finds that the val-
ue of the taking, measured s of the date
of the taking, was $233,994, and will enter
a judgment in defendant’s faver in the
amount of $163,994.00, plus statutory inter-
est. The following opinion constitutes the
Court's findings of fact and conciusions of
law in zccordance with rule 52(a) of the
Federal Rules of Civil Procedure.

i
|
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Background and Factual
Summary of the Case

The United States filed ita complaint in
this matter on September 16, 1983, seeking
¢ condemn portions of defendant's proper-
ty. In particular, as stated above, the
United States requested title in fee simple
to 1.87 acres of defendant’s property, and
sought a perpetual restrictive easement as
to an additional 102.13 acres of defendant’s
property. The United States needs the
Jand to operate and to maintain a VORTAC
facility, which the Federal Aviation Admin-
istration uses to provide navigational guid-
anee to aircraft. The 1.87 acres’ taken in
{ee simple provide a site for the facility and
an access road to it. The 102.13 acres
subject to a perpetual restrictive easement

vide 2 clear area of nominterference
with the facility’s signal. The easement
essentially preciudes the landowner from
constructing, operzting, or maintaining
structures and other objects within the
easement area that may interfere with this
signal. The landowner can continue to cul-
tivate the Jand and to raise crops on it, and
it can operate within the easement azrez2
“Ia]i moving farm machinery {exciusive of
irrigation systems) while ... [employed in]
plent{ing], fertiliz[ing] and/or harves{{ing]
crops.” Declaration of Taking, Schedule C,
para. b. Defendant does not contest the
United States’ right to take the subject
property, and the parties agree that the
complaint accurately describes the ease-
ment and the fee interest the United States
has acquired.

Contemporaneously with its filing of the
complaint, the United States filed a Notice
of the Taking and a Declaration of Taking.
It also deposited the sum of $70,000 with
the Court as its estimate of the just com-
pensation due the defendants. I note here
that although the United States named six
defendants in its complaint, only Dukesher-
er Farms, Inc. claims a monetary interest
in the property and appeared in court to
contest the United States’ valuation of the
land. On September 23, 1983 the Court
ordered defendants to surrender possession
of the land to the United States or or
before October 23, 1983. ‘Or August 25,
1986, the Court, pursuant to a stipulation

and agreement entered into by the parties,
ordered the Clerk of the Court to release
the $70,000 the United States had deposited
on September 16, 1983, plus the interest
that had accrued on such sum, to Dukesh-
erer Farms, Inc. If the Court finds that
the value of the taking is more than 370,
000, than it must “enter judgment against
the United States for the amount of the
deficieney.” 40 U.S.C. § 2583; see also
Federal Rule of Civil Procedure 7T1A()-

Before the taking, defendant Dukesherer
Farms, Inc. (‘defendant”} used the con-
demned land to raise corn. After the tak-
ing, defendant can continue to use the land,
with the exception of the 1.87 acres taken
in fee simple, to raise corn. The parties
agree that the highest and best use of the
land is for cropland. The parties’ disagree-
ments in this matter are twofold. First,
they disagree on the number of acres af-
fected by the taking; in particular, by the
restrictive easement. Second, they dis-
agree about the taking's effect on the fair
market value of those acres, Plaintiff ar-
gues that the restrictive easement aifects
only 120 acres of cropland. It also argues
that the easement’s effect is to decrease
the value of defendant’s entire holdings
{666.7 acres) by one hundred dollars an
acre, leading to 2 total loss to defendant of
approximately $70,000. Defendant argues
that the restrictive easement affects 195
acres of cropland. It also argues that the
easement’s effect is to decrease the value
of those acres by $1,5000 per acre, leading
to 2 total loss to it of approximately $292-
500,

The parties’ disagreement concerning the
easement’s effect on the land’s value is
based primarily on their differing under-
standings of the effect of the easement’s
restriction on defendant’s ability to brigate
its property using a center pivot irrigation
system. The easement’s height limitations
prevent defendant from Irigating 2 sub-
stantial portion of the affected area, if not
all of it plus some additional acreage, with
a center pivot irrigation system. Instead,
it must use a traveling gun irrigation sys-
tem, which produces about forty bushels of
corn per acre less than the center pivot
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system. Plaintiff argues that the present
value of the loss defendant will suffer due
to this restriction is $70,000. Defendant
argues that the easement's restriction on
irrigation diminishes the value of the land
by $1,500 per acre, for a total present value
diminution of $292,500. The parties also
disagree on the before taking value of the
land, with plaintiff arguing that it was
$2,100 per acre and defendant arguing that
it was $2,600 per acre. The nub of the
parties’ disagreement on defendants’ -loss,
however, is the monetary effect of the irri-
gation restriction.

Legal Stendords

[1-3] A landownmer is entitled to receive
just compensation whenever the Unted
States takes any of his progerty for public
use. U.S. Const. amend. V; Umited States
v. 50 Acres of Land, 469 US. 24, 25-26,
165 5.0t 451, 452-53, 83 L.Ed.2d 376
(1984). In most cases, just compensation
means “the fair market value of the prop-
erty on the date it is appropriated.” Kirby
Forest Industries, Inc. v. United Siates,
467 U5, 1, 10, 104 S.Ct. 2187, 2194, 81
L.Ed.2d 1 (1984); see alse Olson v. [nited
States, 292 U.B. 246, 255, 54 5.Ct. 704,
70809, 78 L.Ed. 1236 (1934) (a landowner
is entitled to receive “the market value of
the property at the time of the taking con-
temporaneously paid in money”). In deter-
mining this fair market value, a court must
consider what 2 rationzi seller, willing but
not obliged to sell, would take for the prop-
arty, and what 2 rational buyer, willing but
not obligated to buy, would pay for the
property, and must tzke into account “fall
considerations that might fairly be brought
forward and given substantial weight in
bargaming between an owner willing to
sell and a purchaser desiring to buy.”
United States v. 1,291.88 Acres of Land,
411 F.2d 1081, 1084 (6th Cir.1969); see
United States v. 760.807 Acres of Land,
731 F.2d 1443, 1446 (9th Cir.1984). A court
also must consider “the highest and most
profitable use for which the property is
adaptabie and needed, or iz likely to be
needed in the near future.” UMnifed Siates
v, 1,991.83 Aeres of Land, 411 F.2d at 1084;
see also United States ex rel. TVA v. Pow-

elson, 319 U.S. 266, 275, 63 S.Ct. 147 /
1053, 87 L.Ed. 1390 (1943) (the land’s g,
market value “may reflect not only the s
to which the property is presently devoteq
but alse that use to which it may be readify
converted”). The Court must consider the
highest and best use of the property, eithq,
in its current state or for what it is likely ¢4
be needed in the reasonably near future,
not necessarily “as the measure of valye,
but to the full extent that the prospect of
demand for such use affects the market
vaiue while the property is privately held
Olson, 292 U.S. at 253, 54 5.Ct at 7qg,

[4,51 This case differs somewhat from
the usual land condemnation proceeding i
that, with the exception of 1.87 acres, the
United States is taking only 2 part of the
landowner’s bundle of rights in the subject
property. The Sixth Circuit has indicated
that in this kind of case, 2 eourt shouig
employ a three step method of analysis.
First, it should determine the before taking
vaiue of the property. Second, it should
determine the after taking value of the
property lying within the easement. Final-
ly, it should determine the incidental dam-
ages, arising from the easement, to any
land adjacent to the easement. TUrnited
States ex rel. TVA v. An Easement and
Right of Way 200 Feet Wide and 3435
Feet Long Over ¢ Tract of Lend in Madi-
son County, Tenmnessee, 405 F.2d 305, 307
(6th Cir.1968); see aiso [mited States v
760.807 Acres of Land, 731 F-2d at 144748
("[wlhen a2 portion of a tract of land is
taken ... the owner is entitled to compen-
sation for the dimimution of the value of
the remainder resulting from the taking™
such losses are compensable if “the lané-
owner incurs a direct loss reflected in the
marketplace that results from the taking’ g
The focus of the Court’s concern, however,
still is to place the landowner “in as gOOda_'
position pecuniarily as if his property had
not been taken” Olson, 292 U.S. at 255,
54 S.Ct. at T08. The landowner bears the
burden of proving the value of the taking. 4
United States v. 1,291.83 Acres of Land: 3
411 F.2d at 1084, 3
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Before Taking Value of the Property

6] In accordance with the Sixth Gir-
cuit’s decision in An Egsement and Right
of Way, the Court will first determine the
before taking value of the subject property,
on a per acre basis. Both parties’ experts
examined sales of comparable pareels of
property to determine the subject proper-
ty’s before taking value. In addibon, de-
fendant’s expert, Michael Salisbury, used
an income approach to valuation to supple-
ment his comparable sales findings. - Both
experts agreed that the highest and best
ase of the land before the taking was as
cropland, although defendant’s expert fur-
ther qualified this use by indicating that it
was as cropland frrigated by a center pivot
irrigation system. Both experienced some
difficulty in locating comparable sales,
though, and had to make significant adjust-
ments to the sales they did locate to make
them truly comparable. They happened,
morecver, to have chosen only one common
parcel of property for examination.

Plaintiff’s expert, Lynn Rush, analyzed
twelve parcels of property in deriving his
before taking value of $2,100 per acre.
The parcels ranged in size from 40 acres to
775 acres, and in sales price from 3752 per
acre to $2,000 per acre. Mr. Rush made
the following adjustments to these parcels
to derive a comparable price. First, he
adfusted for the time of the sale, which
generally resulted in an addition to the
sales price. Second, Mr. Rush adjusted for
improvements to the subject property by
adding to the sales price of the comparable

sales parcels to account for the absence of’

buildings ard other improvements. Third,
he adjusted the prices to account for the
presence or absence of irrigation systems
or possibilities; the subject property has
both center pivot and traveling gun bTiga-
tion systems on it. Fourth, Mr. Rush ad-
justed the prices to account for the sales
parcels smeller sizes. He testified that he
believes a smaller parcel of land costs more
per acre than a larger parcel. Fifth, Mr.
Rush adjusted the sales prices to account
for the topography and soil of the compara-
ble sales parcels. Since the subject proper-
ty is level and has good corn-growing soil,
he added to the prices of those parcels that

were not as level or did not have as good
soil. He also testified that for some par-
cels, he put adjustments for nontiliable
acreage and irregular shapes in this cate-
gory. Finally, Mr. Rush adjusted for the
conditions of the sale, taking into consider-
ation whether the sales was an arms length
transacton. After making these adjust-
ments, he arrived at comparablesales prices
ranging from $2,000 per acre to $2,200 per
acre.

Defendant’s expert, Mr. Salishury, exam-
ined six comparabie sales properties. He
stated in his report, and festified at the
trial, that he bad difficulty locating suitable
comparable sales. Consequently he, like
Mr. Rush, had to adjust the sales prices of
the comparable parcels substantially to de-
rive a comparable price. Also like Mr.
Rush, Mr. Salisbury made adjustments for
the size of the parcels, their shape and
topography, their soil type, and their capac-
ity to be irrigated. He arrived, however, at
comparable sales prices ranging from
$2,300 per acre to $2,600 per acre. Unlike
Mr. Rush, moreover, Mr. Salisbury used
only 360 acres of the subject property as
his standard for comparison. He testified
that he used this smaller parcel because it
counld be irrigated as one unit, and because
the taking did not affect the remainder of
the property and hence did not change its
value. As the Court will discuss in more
detail later in this opinion, it agrees in
general with Mr. Salisbury’s definiton of
the affected acreage, and rejects both the
TUnited States’ contention that it must con-
sider the entire 666.7 acres of defendant's
property and its contention that the taking
affected only 120 acres of land. I reject
the first contention because there is Do
evidence in the record that the taking af-
fected all of defendant’s property. The
Sixth Circuit's opinion in An Easement
and Right of Way indicates that in deter-
miring an after taking value, I should cop-
sider only the area under the easement and
the incidental damage to land adjacent to
the eagsement area. I reject the second
contention because defendant has estab-
lished that the taking affected land adja-
cent to the easement arez. .o
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Mr. Salisbury aiso conducted an income
valuation of the subject property to supple-
ment his market, or comparable sales,
analysis. He testifiec that he did so be-
cause of the difficulty he had in finding
comparable szles. In his income approach,
Mr. Salisbury determined three values for
the subject property: (1) its value for grow-
ing dryland corn; (2) the additional value
contributed by a traveling gun irrigation
system; and (3} the additional value con-
tributed by a center pivet irrigation-sys-
temm. The property's before taking value
equaled the sum of the dryviand corn value
and the value contributed by a center pivot
irrigation system. From this approach, Mr.
Salisbury derived a per acre valye of $2,600
before the taking. He determined that
land suitable for growing dryland corn has
a value of 3975 per acre, and that being
able to use 2 center pivot method of irriga-
tion adds 31,625 per acre to the land’s
value. Based on the lack of comparable
sales, Mr. Salisbury determined that his
ineome approach valuation of $2,600 per
acre was more accurate than his compars-
ble sales approach valuation of $2,400 per
acre.

The Court believes that a before taking
value of $2,400 per acre is fair and reason-
able to the landowner and the United
States. I am not eompietely comfortable
with either expert’s anaiysis. I believe Mr.
Rush examined better comparable sales.
He did not, however, adequately account
for the irregular shapes of some of the
comparable sales, or for their poor topopgra-
phy and the presence of nontillable acre-
age. On comparable LV-3, for example,
Mr. Rush made only a $150 per acre adjust-
ment to account for the presence of 39
nontiliable acres, comparatively poor soil,
and 2 hilly topography. Similarly, on LV-5
Mr. Rush made a $408 per aecre adjustment
to account for the presence of 20 nontilla-
ble acres (out of 40 total acres} and a
somewhat undesirable location. Finally, on
comparable LV-1, which is the parcel that
Mr. Salisbury also examined, Mr. Rush un-
derestimated the number of acres that had
to be cleared of grapes and the cost of
clearing them.

Mr. Salisbury, on the other hang, admity
that he examined no truly comparabfe D
erties and that he had to make significapt
adjustments to determine a compargh],
price. For the four parcels that he be.
lieved were most comparable to the subject
property, moreover, Mr. Salisbury arriyeq
at estimates of $2,300, $2,300, $2,600, anq
$2,500 per acre. In addition, the Court, ag
it will discuss more extensively later in this
opinion, does not completely agree with My
Salisbury’s income analysis, although I g,
find it was a substantally accurate analy-
sis of the subject property’s market valye,
Finally, the Supreme Court has indicated 5
preference for the comparable sales ap
proach as evidence of a property’s fair mar.
ket vaine. See 50 Acres of Land, 469 US,
at 30, 105 S.Ct. at 455,

In accordance with the above discussion,
the Court has settled on a before taking
value of $2,400 per acre. In making this
determination, the Court relied in particu-
lar on the sale of the parce! of property
designated as plaintiff's comparable sale
number LV-1 and defendant's comparable
sale number 3. The sale price for this 145
acre parcel was $1,700 per acre. One must
adjust this price upward becaunse of the
presence of grapes that had to be removed,
the need to drill an irrigation well, 2nd the
lack of improvements. Given those
factors, the Court believes the evidence
justifies a comparable sale price for thiz
patcel of $2,400 per zacre. I cannot fully
accept defendant’s evidence that it cost the

“buyer $111,000 to remove the grapes and
to drill the irrigation well because it intro-
duced no evidence of the reasonableness of
this cost or how it affected the purchase
price. Finally, while defendant asseris
that Mr. Rush failed to account properly
for the comparable parcels’ srnaller sizes,
¢, he assumed that the smaller parcels
cost more per acre because of their size
and hence subtracted from the comparable
sales figure to account for that difference,
Mr. Salisbury also considered the compara-
ble parcels’ smaller sizes to be a negative
factor, i.e., a factor requiring a minus &d-
jushment, although he did consider the

smaller size to require a positive adjust- %9
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ment in terms of irTigation costs. Def.Exh.
3 at 8 (comparable # 4).

After Taking Value of Property
Within the Easement

(71 The Court next must determine the
after taking value of the property lying
within the easement arez. The parties
agree that the easement affects at least
120 acres of defendant’s property, consist-
ing of the 104 acres lying under the ease-
ment plus the corper areas formed when
the easement ares is squared off. As Mr.
Rush testified, it is Jogical to consider this
120 acre parcel, rather than simply the arez
under the radius formed by the easement,
as the affected area because farmland is
pianted and irrigated in square 2nd rectan-
gular shaped parcels. [ therefore will dis-
cuss this 120 aere parcel's after taking
value in this section, and will discuss in the
next section, which covers incidental dam-
ages, the additional 75 acres that defendant
claims also is affected by the easement.

Mr. Rush determined, zllegedly by using
2 comparable sales analysis, that the after
taking value of defendant’s property was
$2,000 per acre. He arrived at this figure
by determining the net present value of
defendant’s loss due to the taking, which
he caleniated to be $65,842.69, and dividing
that figure by defendant’s total acreage of
666.7 acres. The basis for Mr. Rush's de-
termination that defendant’s net loss due fo
the taking is $65,842.69 is set out in plain-
tiff’s exhibit 2, which is an addendum to

Mr. Rush’s report. As defendant discusses

in its post-trial summary of the evidence,
the Court can place little, if any, confidence
in Mr. Rush’s conclusions for a number of
reasons. '

First, and most significantly, Mr. Rush
used a factor of five years at 10%, or 3.79,
to discount his ealenlations of defendants’
losses to present value. Both Mr. Salis-
bury and plaintiff’s other expert witness,
Dr. Rosas, testified that Mr. Rush erred in
using a five year loss period. Mr. Salis-
bury’s testimony that the proper time peri-
od is thirty (30) years appears reasonabie,
is not contradicted by any infermed source,
and is accepted by the Court. Mr. Rush,

mareover, used an interest rate of 10% in
determining his discount factor. The Court
agrees with Mr. Salisbury, however, that a
lower discount rate, which more accurately
reflects the rate of return in agriculture, is
more appropriate. I reject both Mr. Rush's
rate of 10% and Dr. Ross’ rate of 8.0%.
Neither witness is-anr expert in agricultural
economics. I note in particular that Dr.
Ross baged his rate on the manufacturing
sector of the economy; it was not specifie
to agricuiture. Second, Mr. Rush erred in
evaluating the economic lives of the differ-
ent irrigation systems. In essence, he did
not consider the difference between a cen-
ter pivet system’s life of 15 years and a
traveling gun system’s life of six to ten
years. Finally, Mr. Rush erred in evaluat-
ing the production costs of corn.

Having rejected Mr. Rush’s analysis, the
Court must determine the effect on the
subject property’s fair market value of de
fendant's inability to use 2 center pivot
irrigation system. The parties stipulated in
their pretrial order that “{t]he subject prop-
erty will, using center pivot irrigation, pro-
duce 40 more bushels of corn per acre than
it will produce using the traveling gun sys-
tem.” Pretrial Order 17.6. Since the
Court alrezdy has determined the subject
property’s value with 2 center pivot irriga-
tion system, the issue is what is the proper-
ty's value with a traveling gun irrigation
system, which produces 40 bushels of corn
per acre less than the center pivot system.

The parties agree that dryland corn prop-
erty is worth between $800 and $1,000 per
acre. As it will discuss shortly, the Court
believes that 2 value of $900 per acre is
fair and reasonable. I also believe that
absent any evidence of comparable sales of
properties irrigated with a traveling gun
irrigation system, I should follow Mr. Salis-
bury’s method of determining the marginal
value of such a system. As the Court
discussed previcusly, it cannot rely on Mr.
Rush’s analysis, Done cortectly, more-
over, his analysis, as defendant demon-
gtrates in its post-irial summary, actually
supports defendant’s claim. Finally, Mr.
Rush did not conduct a true after taking
comparable sales evaluation of defendant's

- property. He simply used six of his before
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taking comparable szles and subrracted
$1060 per acre to account for the alleged
diminution in value of defendant's property
due to the taking.

In determining the marginal value * us-
ing a traveling gun irrigation syster.. how-
ever, the Court cannot accept all of Mr.
Salisbury’s reasoning. I believe that some
of Dr. Ross’ criticisms of Mr. Salisbury’s
factors—specifically, his marginal net cash
income/acre figures, his tax rate, and his
economic {ife for a traveling gun irrigation
system figure—are valid. The Court aec-
knowledges that plaintiff apparently did
not give defendant advance notice of Dr.
Ross’ testimony. In fact, Dr. Ross testi-
fied that he had finished his report oniy the
night before his testimony, 1 believe, how-
ever, that defendant was zable to cross-ex-
amine Dr. Ross adequately and that it was
not signifieantly prejudiced by his testimo-
ny, seme of which was important to the
case. The Court therefore will overrule
defendant’s objection to Dr. Ross’ report,
plaintiff’s exhibit 10, and will accept Dr.
Ross’ report and his testimony.

Dr. Ross had several criticisms of Mr.
Salisbury’s analysis. He argued that Mr.
Salisbury had used an improper tax rate;
that he had used an improper cost of funds
figure, which led him to use an improper
discount rate; that he had used an improp-
er actual yield per acre for center pivot
irrigation and -an improper market or loan
price for corn, and had failed to account for
the setaside requirements of the govern-
ment price subsidy program, in determm-
ing his marginal net cash income/acre for
the irrigation systems; and that he had
used an improper depreciation period for
the traveling gun irrigation system. The
Court agrees with some of Dr. Ross’ eriti-
cisms, and has adjusted Mr. Salisbury’s
caleuiations accordingly. First, I believe
that Dr. Ross’ tax rates of 15% for the
traveling gun system and 18% for the cen-
ter pivot system are more accurate than
Mr. Salisbury’s flat rate of 20%. Second, I
believe that Mr. Salisbury should have ac-
counted for the setaside requirement of the
government price subsidy program. De-
fendant does not deny that there iz a seta-
side requirement, but attempts to argue

that Mr. Salisbury implicitly accounted for
it in his analysis and that the effect Would
be minimal. The Court agrees that Mr,
Salisbury, intentionally or not, aceounteq in
part for the setaside requirement by using
185 acres as his basis for analysis, rather
than the total 202.5 tillable acres located in
the arez arguably affected by the ease.
ment. I thus have used a factor of 10%
rather than 20% (Dr. Ross’ factor) in con-
sidering the effect of that requirement,
Third, the Court finds that Mr. Salisbury
should have used an eight year depreeia-
tion period for the traveling gun irrigation
system. As Dr. Ross testified, six yeaps
appears to be on the low end of the sys
tems' economic life seale,

Using these revised figures, the Court
calculated the marginal value of using 3
traveling gun irrigation system. I used a
5.5% discount or cost of funds rate (6.5%
X .85); a yield per acre for center pivot
irrigation of 185 bushels, which accords
with the parties’ pretrial stipulation: and a
$2.56 market or loan price for corn, which
is what the standard was at the time of the
iaking. I recalculated the figures using
the approach found in zappendix C of My,
Salisbury’s report; specifically, the Court
attempted to redo the analysis at the bot-
tom of the last page of this appendix nsing
revised figures. Again, I observe that |
employed this adjusted analysis because
neithér party provided expert testimony,
based on a comparsble sales analysis, of
the fair market value of cornland frrigated
with a traveling gun system. The Court’s
revised analysis, which is giver in the chart
attached to this opinion as appendix A,
produced a net present marginal value of
$147.97 per acre. The Court zlso used its
corrected figures to revise Mr. Salisbury's
estimate of the fair market value of dry-
land corn. This revision produced a value
of $884.00 per acre, which compares favor-
ably with Mr. Salisbury’s comparable sales
estimates of the value of such land. See
DefExh. 3 at 89 (comparable sales nos. 5
& 6); infra app. A (analysis).

From these caleulations, and the testimo-

ny and evidence produced at trial, the

Court has determined that the fair market
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value of cornland irrigated with a traveling
irrigation system is $1,050 per acre.
To reach this figure, the Court rounded the
value of dry cornland up to 3900 per acre,
and rounded the marginal value of using 2
traveling gun irrigation system up 0 3150
acre. Finally, as a check on the validi-
ty of this analysis, the Court calculated the
value of cornland irrigated with a center
pivot system using these same revised fig-
ures. The resulting value of $2,350 per
gere supports the Court’s determination
that $2,400 per acre is z reasonable price
for cornland irrigated with a center pivot
gystem. The Court’s calculation is given in
appendix B.

Given 2 before taking value of $2,400 per
acre, and an after taking value of $1,050
per acre, the loss to defendant dae to the
taking for the 118.13 acres of land lying
under the easement (120 acres minus the
1.87 acres taken in fee simple) would ap-
pear to be $159,475.50. To arrive at a final
damage figure, however, the Court also
had to consider plaintiff’s unrebutted testi-
mony that defendant apparently is using 2
center pivot irrigation system that reaches
at least some of the land under the ease-
ment. To account for this factor, admitted-
ly in a rough manner, [ adjusted the after
taking per acre value up to $1,200, produe-
ing a loss to defendant of -§141,756. I
believe this adjustment is reasonable be-
cause it appears from defendant’s exhibit
3, page 5, diagram B, that it economically
could use a center pivot system to irrigate
certain portions of the area under the ease-.
ment. The final step in the Court’s analy-
gis is to determine whether the easement
has caused any incidental damage to lands
adjacent to it.

Incidental Damages

[8] Defendant argues vigorously that in
addition to the 120 acres of land lying
under the easement, the taking has affect-
ed seventy-five (75) acres of land adjacent
to the easement area. This land consists of
two parcels: (1) a thirty acre parcel lying
northwest of the easement area; and (2) 2
thirty-five acre parcel lying south of the
easement area, between the area and a
public road. According to defendant’s own

expert testimony, the additional affected
acreage is 65 acres, not 75 acres. Since the
evidence supports only 2 claim that the
taking affected an additional 65 acres of
1and, the Court will consider the ncidental
damage to that property.

Based on the evidence introduced at trial,
the Court agrees with defendant that the
taking affected the fair market value of
these additional 65 acres. The United
States protests that defendant has not dem-
onstrated that it probably would have irri-
gated this land with a center pivot system,
and that its claim of damage thus is remote
and speculative. Mr. Salisbury’s testimo-
ny, and even to & certain extent the testi-
mony of Mr. Rush and Dr. Ross, indicated,
however, that a rational farmer both wouid
consider, absent the taking, using a center
pivot irrigation system over the entire tract
of land affected by the taking and, given
the presence of the VORTAC facilily,
would not use 2 center pivot system in the
northwest corner alone but rather would
irrigate the entire affected tract of land
with a traveling gun system. Mr. Salis-
bury’s testimony, with the exceptions al
ready discussed, was credibie and reliable,
particularly given his experience and train-
ing in the field of agricultural economics.
Plaintiff aiso argues that defendant seeks
to place itself “in a better position that [it
was] before the Omni, even though [it]
purchased the property while it was in
place and carrying 2 restriction by wayofa
lease”” Closing Argument at 6. The Unit-
od States failed, however, to produce evi-
dence regerding this lease at trial or to
substantiate its argument that the pres-
ence of the lease should affect the Court's
valuation of the taking’s effect.

The Court thus concludes that defendant
has adequately supported its claim that the
taking affected an additional 65 acres of
land by prechnding it from irrigating such
land with a center pivet system. As the
Supreme Court indicated in Olson, the
Court can consider this evidence to the
extent that it reflects the fair market value
of the land. As I already have discussed, a
piece of property that can be irrigated with
a center pivot system is more valuable,
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because it can produce 2 higher output per
acre with less investment and operating
costs, than a piece of property that can be
irrigated only with a traveling gun « “stem.
Defendants are entitled to be compensated,
given the rather unusual! circumstances of
this case, for this depreeiation in the fair
market value of the 65 acres lying outside
of the easement area. As [ already have
found, the before taking value of this acre-
age was $2,400 per acre. I find that the
after taking value is $1,050 per acre. ‘I do
not adjust this figure upward because
thére is no evidence that a rational buyer
would consider using a center pivot irriga-
tion system on this land. Defendant’s inci-
dental damages due to the taking thus are
$87,750.

In summary, I find that the valye Of the
taking, and thus defendant’s compengg;,
is composed of three elements, First, ﬂ:'
1.87 acres plaintiff took in fee simple ;,
valued at $4,488. Second, the effect of the
restrictive easement on the land lying
der the easement is valued at $141,75¢
Third, the incidental damage to land 1ying
adjacent to the easement area is valued a¢
387,750. The total value of the takin
measured as of the date of the taking, t]m;
is $223,994. Since defendant already has
received $70,000 as compensation fop the
taking, the Court will enter judgmeny
against the United States in the amount of
$163,994, plus interest. See 40 Us.o
§§ 258%a & 258e-1.

APPENDIX A
Revised Estimated Value of Dryland Corn Per Acre
$57.20 x (I — Tax Rate) = 48.62

= 588400

6.5% x (1 — Tax Rate) = .055

$57.20 is the revised net eash income/acre for dryland corn, taking into consideration
a ten percent setaside. The Court used Dr. Ross’ suggested tax rate for traveling
gun irrigated corn of .15.

Revised Morginal Value—Traveling Gun System
X (L ~ Tax Rate) = 16 x .15 = 240
= 3281 x 85 = $27.89
Total $30.29

Depreciation
Net Cash Income x {1 — Tax Rate)

NPV-Investment  $128.00

$ 79.068
$ 5151
$ 33.57
329214
NPV.ncome = $30.28 x 14.58 (5.5% at 30 yrs) = $440.11
NPV-Inves. = $292.14
$147.97 7
oy
$147.57 marginal value added to 3884 dryland corn value = $1,031.97, which is il

adjusted upward to $1,050.

Based on a depreciation period of 8 vears; a tax rate of 15%; and a marginal net
cash income/aere of $32.81.
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APPENDIX B
Revised Marginal Value-Center Pivot Svstem

Depreciation x {1 — Tax Rarte}
Net Cash Income x {1 — Tax Rate)

NPV-Investment 3225.64
5 95.80
$321.44

NPV-Income
NPV-Invest,

i

= 1504 x .18 = 271
= 143.06 x .82 = 117.31
120.02

$120.02 % 14.81 (3.33% at 20 yrs) = $1,777.50

3321.44
$1,456.00

$1,456.06 marginal value added to $884 dryland corn value = 3$2,340.06.

Based on a tax rate of 18% and a marginal net cash income/acre of $143.06.

JUDGMENT

IT IS HEREBY ORDERED that JUDG-
MENT is entered FOR defendant and
AGAINST plaintiff in the amount of $163,-
99400, plus the following statutory inter-
est: $17,350.57 for the period from Septem-
ber 16, 1583 to September 15, 1984; $21-
725.08 for the period from September 16,
1984 to September 13, 1985; $16,062.81 for
the period from September 16, 1985 to Sep-
tember 15, 1986; and $10,579.40 for the
period from September 16, 1986 to the
present date, July 24, 1987. The amount of
the Judgment as of this date thus is 3229,
711.86. Interest shazll continue to accrue at
the rate of $33.80 per day (5.63% on a
combined principal and accrued interest
sum of $219,132.46 as of September 16,
1986) until the Judgment is paid.

QS XEY NUMBER SYSTEM

-l

H.H ROBERTSON
COMPANY, Plaintiff,

¥

BARGAR METAL FABRICATING CO.,
et al., Defendants.

No. C80-1166.

United States District Court,
N.D. Chio, ED.
Jan. 15, 1987.

Patentee which established compet-
tor’s infringement sought to discover prod-
wers of intervening purchase of banmkrupt
infringing competitor's assets. The Dis-
trict Court, Dowd, J., held that palentee
was pot entitied to discover information
concerning those products, absent proof of
predicate act of infringement by inter-
venor.

Magistrate’s report and recommenda-
tion approved.

Patents €=292

Patentee which had established com-
petitor’s infringement could not discover
information conecerning products of inter-
venor, which had purchased competitor’s
assets following bankruptey; discovery in
absence of proof of predicate act of in-
fringement by intervenor would have chill-
ing effect on acts of intervention by recent
purchasers of assers of insolvent compa-
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Valuing FEasemenis: A f}ﬂosaam‘zT %Trefzfji*
T s s tenry J. Munneke®*

Simple Bargaining

Framework

Abstract. The Jiterature’s suidance oo appraising easernent values is Nmited, such as the
sometimes unworkable advice to Jocate appropriate comparables. A simple economic
anatysis invelving applications of bargaining theory (splitting x cooperative surplus) and
fFame theory (anticipating other parties’ actions) might provide 2 viable alternative means
of aoalysis in some easement situations.

Introduction

A landowner in need of the right to make use of another’s land, and a neighboring
owner who could provide that right, might express very different views on the sum
that should be paid for an easemen:. One reason for diverse easement value estimates
is the competing interests involved: a potential buyer typically is motivated to bid less
than a potential seller asks, and if there is a dearth of useful comparable data based
on recent and proximate transactions it might seem impossible to reach a supportable
value estirate. Yet if we place the question in the context of economic reasoning, we
can gain useful insights into easement valuation and the prices that should prevail for
easements purchased In arm’s length transacrions.

An easement is the right, held by one person or entity, to make lifmited use of land
owned by another person or entity. This type of interest can be created in situations
ranging from preserving scenic views to permitting the encroachment of structaral
improvements, and the rights creared are sometimes of a temporary natre. However,
a common type of easement involves a permanent right on the part of the owner of
one parcel (the dominant estale) to gain access to a roadway by traversing part of
another, usually adjacent, parcel (the servient, or burdened, estate). This type of rght
is an example of an easement appurtenant; it “runs with the land.” thereby benefiting
all future owners of the dominant estate and burdening all future owners of the servient
estate.

The holder of an easement does not have, and will not in the future have, ownership
of the burdened property. However, the creation of an easement involves the transfer
of property rights, and the interest transferred is of value because it benefits whoever
holds the right to the specified use of the servient land. An appraiser may be asked

*Department of Finance, Insurance. and Law, Dincis State University, Normal, IL 61761 or jwirefz@®
iistuedu.

**(niversity of Georgiz. Athens, GA 20602 or hmunneke@cba.uga.adn.
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to valve an easement created through various circumstances, such as the granting of
the right to use another’s property after private negotiation or the governments
condemnation of an easement for the public’s or a private party’s use. The guidance
offered in the literamure to analysts who must value these unusual interests tends to
be quite general, such as the suggestion to locate suitable comparabies, a task that
can be very difficult in some circumstances.’ To deal with some of the inevitatle
uncertainties, appraisers have developed questionable rules of thumb for use in valuig
easements. In some situations, however, a value estimate based on simple economric
reasoning might be more defensibie and could, in tum, offer guidance on tie
conditions under which rules of thumb provide useful results.? In this article, we
develop an easement valuation technique based on simple applications of bargaining
theory (splitting a cooperative surplus) and game theory (anticipating other panies’
actions). While the method that emerges from our stmple economic analysis would
not be useful in all easernent valuation simations, it might provide another tool far
the appraiser to consider.

"

This article is organized as follows. The first section introduces 2 technique for valuing
easements based on the bargaining positions of the buyer and the potential seller or
sellers. Results are shown to vary with the number of potential sellers and with the
likelihood of collusion among multiple sellers. A second section focuses on the case
of sellers whose reservation prices differ. Following the second section are concludic g
remarks.

Easement Valuation Based on Economic Analysis

Consider the hypothetical case illustrated in Exhibit 1. Land owner O owns parcel v,
which is bordered on the north by a public road that is to be upgraded into a mult-
lane highway. Because the widened road is to offer limited access, O will no longer
be able to drive directly onto it even though it borders on his property. (Under these
circumstances, laws in some states would permit O to condemn an easement across
a neighbor’s land, although in other jurisdictions O would have to bargain with one
or more adjacent owners.)® Altematively, we mught describe a situation in which a
reconfignred road system leaves a landowner with access only from one direction, cr
only across such difficult terrain that the parcel would be essentially worthless without
an casement across an adjacent parcel, although the easement would not technicall
be one of necessity. In any such scenario, O wishes to obtain an access easement s,
the land can be reached from a public road to the east, west, or south, and the market
value of such an easement becomes a crucial question.

What should O expect to pay for the easement? While the literature’s typical advici
is to base an easement value estimate on comparable sales or a capitalized reat loss,
ir secms that the needed market information would be difficult to obtain in quantitie:;
that would inspire confidence.* More specifically, in the absence of an economic
analysis, the appropriate amount is likely to be highly uncertain unless 2 number o
reliable comparables exist (such as several recent purchases of access gasements in
the nearby area, or several recent sales of nearby tracts similar to &, some of which
benefited from access easements and some of which did not). Al that might seer;
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Exhibit 1
Possible Easement Configurations: Equal Sized Neighboring Parceis
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certain is that if O’s access to the property has been terrninated, then the value of
parcel o is essentiaily destroyed unless access is restored through an easement or other
Imeans.

However, the appraiser who proceeds according to economic logic might aveid
potential errors, while working toward a more supportable value estirnate. For
example, the value that the hoider of a dominant estate places onr an access easement
should nor be a direct function of the square footage that the burdened parce] contains,
despite the fact that rules of thumb often are based on percentages of the vaiues of
underlying fee interests (for example, weating the easement’s value as 25% of the
value of a hypothetical fee simpie interest in the burdened strip of land).? After all,
the true benefit of ownership is the claim on residual values, which are values that
remain after all prior ctaims (such as those of lenders or repairmen) have been settled.
If improved access through the serviemt estate increases the dominant estate’s value
by mere than the price paid for the easement, then the easement creates a residual
vialue for the dominant estare’s owner, but an easement of greater linear distance
{and/or greater area} would not likely produce a greater residual value than would
the night to make the specified use of a less sizable tract. Indeed, a smaller easement
might be more valuable to the dominant estate’s owner than a larger easement®
perhaps because of the difference in travel costs and in ongeing maintenance outlays.
Therefore, metheds that focus on the value of a hypothetical fee interest in the servient
parcel would appear not to measure accurately the value, to a dominant estate owner,
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of gaming access to the land. However, to the extent that there are supply-side effects
(i.e., to the extent that neighboring landowners wish to restrict the amounts of their
estates used by others), the size of the burdened parcel can be of some importance in
valuing the related easement.

The Bilateral Monopoly Case

Exhibit 1 shows O to have neighbors P, 0, R and S with properties bordering on
public roads. Assume that all four neighboring parcels are equal in size and
configuration, but also 2ssume, for the moment, that only $7s property s offers suitable
terrain for the type of easement required by O. Becanse 0’s parcel is essentially
worthless without access te public roads, §, with her monopoly position, might appear
empowered to extract from O a premium approaching the price that O's land would
command if it were accessible. For example, if O's parcel would sell for $23,000
provided that it had access 1o a public road, but is essentially worthless without access,
then O willingly would pay up to $23,000 to secure a usable easement. If we can
assume that the legal and physical costs of rendering the easement usable total $2,000,
then O would behave rationally in paying up 1o $21,000 to S. Note that even if O
paid $20,900 to gain access to the public road, he could sell parce] o for $23,000 and
still net $100 after taking into account al! of his costs; without an easement the land
would be useless and O would net zero. (We assume that O’s property is not
mortgaged, or that any debr is structured such that O could not easily default and
pass a valueless tract to the lender)

Yet O is not without bargaining power. Aside from O's desire for access, S has no
means of extracting value from outside the boundaries of her own property. Each of
the two land owners, then, holds a degree of monopoly power over the other. The
predicted outcome of such a bilateral monopoly is typically viewed as being
indeterminate in any specific case, eventually to be determined by the specific parties’
unique bargaining powers (Kreps, 1990).” However, since neither the seller nor the
buyer counid be predicted to have stronger bargaining power in the more general case,
we might assume for market value estimation that O and S would share any
cooperative swrplus equally, The cooperative surplus can be defined as the
enhancement to value generated through the parties’ cooperation (Cooter and Ulen,
1997).* If we assume that the value of the disutility 6f the easement (perhaps located
on a portuon of servient parcel s that is unobtrusive with respect to owner $'s house
or other physical capital) is 2 nominal amount,” ther we can compute the cooperative
surplus as O's reservation price (the maximum price that O would be willing to pay
in a wholly voluntary transaction) minus S's reservation price (the minimum payment
that § would voluntarily accept). If O"s reservation price is 321,000 and S°s is $1,000,
the surplus arising from cooperation is $20,000. In a voluatary transaction in which
both parties acted in their own best interests and neither possessed unusual bargaining
power, then, economic theory would lead us reasonably to expect an equilibrium in
which 310,000, representing half of the cooperative surplus, would be added to the
lower reservation price (or, equivalently, subtracted from the higher reservation
price).}®
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This soiution can be generalized. Lat V,, sepresent O’s reservation price, V, represent
the negauve value of the inconvenience that the owner of a neighboring parcel would
suffer if the casement ran across the property, V, represent the loss actually suffered
by that owrer (such that ¥, = V, if the owner’s parcel is selected o be the servient
estate and V, = 0 otherwise), and n be the number of individuals that constmute the
monopoly position on the seller’s side (z = ! in the present case of one potential
seller). We can compute the price that should be paid to the easement provider, under
conditons of bilateral monopoly, as:

V, -V
OT’+ V. (O

In our example, V, is 321,000 and V, = V, is $1,000. Tt thus would be reasonabl
for O 10 pay )

521,660 — 51,000
2-1

+ $1.000 = 511,600

to § for the access easement described, and for an appraiser to estimate the market
value of such an easement, under the conditions specified, at $11.000."

Colluding Multiple Seilers

Assume instead that parcels p, g, r and s could all provide accepiable (and equally
arractive) easements, in terms of the parcels’ sizas and configurations. Further assume
that each neighboring owner faces the same $1,000 disutility value with certainty, a
situation characterized as a game with complete information (Kim, 1989}.'2 No single
neighbor would appear to possess monopoly power over 0, but if P, @, R and S were
o collude, then they could share the menopolist’s profit that accrues to S alone in
the previous exampie. The ouicome in anmy particular ¢ase wouid relate to the
participants’ individual bargaining powers, but the best estimate for the general case
is that the sellers' 50% collective share of the $20,000 surplus would be shared equally
after a $1,000 payment had besn made to the party whose land would be burdened
by the easement.” Under these conditions, 0 would net no benefit from choosing to
deal with one particular neighbor rather than one of the others. This collusive situation
is, like the prior example, one of bilateral monopoty, with O on one side and a group
of potentially colluding oligopolists on the other. Assume that the sasement will be
granted across K's land, r. Referring to Equation (1), but now with n = 4 instead of
n = 1, we see that each of the three ncn-servieat colluders (for whom V, = 0) would
receive simpiy one-quarter of the group’s half of the cooperative surplus:

$21,000 — 51,000
2-4

+ 0 = $2,500,

while R, the owner of the servient property (for whom V, = $1,000), would receive
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521,000 — $1,000

————— + $1,000 = $3,500.

(Such a hypothetical transaction would more likely involve O's paying $11,000 w0 R,
who in mrn would pay the requisite share to each of the other cofluders.) The
equilibrium solution thus would call for O to pay $3,500 to the neighbor who provided
the easement and $2,500 to each of the other three.

Of course, situations in which actual collusion would be expected are rare. A market
value estimate therefore might reasonably be expected to reflect this collusive outcome
only 1o the extent that: (1} the involved parties would seem to be able to evaluate
each others’ positions; (2) the group of potential sellers is small and cohesive, such
that cooperation could not easily be proven by outsiders while failure to cooperate
could be punished in some form;™ and (3) the values of variables in the zbove
equations are easily and cbjectively measurable. As in the earlier bilateral monopoly
case, if collusion were likely it would be reasonable for O to pay a rotal of $11,000
for the access easement described, and for an appraiser to estimate the market valve
of such an easement, if the prevailing conditions were as described, at $11,000.

Threat of Potential Collusion

Actual collusion, of course, would violate federal antitrust policy, so it is only under
fairly rigid conditions that we might expect the bilateral monopoty valuation outcome
in the presence of maltiple potential sellers. Consider a less extreme case, i which
O nmught reasonably fear that the group could underiake maneuverings by which to
achieve the effects of collnsion without facing detection and legal sanctions, but in
which the potential sellers’ group is not so cohesive that any would sacrifice their
own immediate advantage for the benefit of the others.'® Given such circumstances,
Q would exhibit rational behavior in offering the owner of a potential servient estate
the individual's 1/n fractional share of the cooperative surplus that would accrue to
2 colluding group, plus the appropriate compensation for inconvenience, plus a slight
premium alpha {a): -

Yo—zn'—"ﬁ +V, +a (2)
I, under the conditions illustrated in Exhibit 1, O believed that the group of neighbors
could potentially collude, O could offer to purchase an easement from Q for $3,500
+ «, an amount slightly more than the $3,500 ($2,500 net of lost utility) that @ could
receive if true collusion were to occur. Unless ¢ were immational, O would agree 10
the transaction because, with equal bargaining power among colinders, O would
receive less than $3,500 + a {while © weuld be forced to pay more in wial) if @
were to grant an easement in the collusive case. This latter outcome is more likely to
be realized to the extent that: (1) the group of neighbors is relatively small and the
involved parties are able to evaluate each others’ positions; and (2} the values of the
Vpand V, variables in Equation (2) are easily and objectively measurable; but (3) the
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-

group is not cohesive and would have no means of sanctoning the non-colluding
seller. Under such conditions, the appraiser’s most reasonable estimate of the
easement’s market value would be some amount slightly in excass of $3,500.

Absence of Potential Collusion

If O feels certain that the neighboring owners will not collude (perhaps because they
would fear legal consequences, or periaps because they simply are not aware of the
potential benefits), then each neighbor can be dealt with individuvally. Because there
is more than one neighboring property with suitable access to public roads, there
could be no monopoly profit if the neighboring owners would not unite in their efforts.
In fact, under such conditions O hoids unilateral monopsony (only one buyer in the
marker) power, because each neighboring owner con extract added value from the
land only by dealing with O, while O enjoys the benefit of competition among
potential easement grantors. The eguilibrium outcome in this simation is for each
neighbor to offer to sell an easement to O for (V, + o) = (51,000 + o), an amount
marginally greater than the $1,000 disutility value. The reason is thar a slight profi
is better than no profit, and any potential seller quoting too high a price would fear
being undercut by a less greedy neighbor. As the number of owners with land
adjoining o becomes larger and the group becomes less cohesive, the most appropriate
estimate of the easement’s market value under the conditions described therefore
would be an amount slightly in excess of 31,000.

Applying the Model When Sellers’ Reservation Prices Differ

Note that Exhibit 1 shows each potential easement to be of egual length and square
footage, and that the size of each potential easement is the same proportion of the
servient estate of which jt is pare. Thus, there would seem to be no additional supply-
side issues to address; it could be reasonable to assume that all neighbors would place
equivalent disutilities on having their properties burdened What if, however, the
equal-sized potential easements presented different disutility values to the owners of
the various parcels? The answer is that any artemprs at collusion would be likely to
break down quickly, and O simply wotld purchase an easement from the neighbor
who offered the lowest price, at a dollar amount just under the second-lowest
reservation price. Assume, for example, that P, @, R and S face diffening disutility
values of S$1,000, $1,200, $1,400 and 3$1.600, respectively, based on various
idiosyncratic factors (such as where their homes or other physical capital are placed
on their parcels). In a manner analogous to the outcome determined in 4 rece
analysis of agriculturat land valuation (Colwell and Yavas, 1994), we can conclude
that © most likely would purchase an easement from P at a price slightly less than
the $1.200 disutility value to second-best transactor ¢ (because P would insist on
recsiving a $1,000 disutility-based reservation price, plus most of the savings that O
would realize by dealing with P instead of ©)." This resuit could also be expected
if potential grantors® differing disutility costs arose not from idiesyncratic factors, but
rather, as would seem logical, because the easements over their parcels covered
differing linear distances {the shortest easement would minimize the burden among
the servient estate owners while maximizing the benefits for the dominant estate, and
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the reverse would be true for the longest casement, so we would expect the shortes
casement to be purchased for $1,200 — a).

If, however, competing potential grantors’ disutility costs were rot directly related to
the differing sizes of the potential easements, then O would attempt 10 maximize his
own surplus, net of costs. Consider a case, as illustrated in Exhibit 2, in which various
idiosyncratic factors cause P, (J, R and § 1o face respective disutility valves of $1,000,
$1,200, $1,400 and 51,600 even though parcet p offers the longest easement and parce]
s offers the shortest (an unusual sitvation, in that the relationship between disutiliry
cost and easement length happens to be inverse for this group of owners simply
becavse of their individual degrees of distaste for having their parcels traversed by
outsiders). If the four neighboring owners competed against each other, then O could
eXpect 1o pay slightly more than $1,600 for an easement from S, just under 31,600
for an easement from R (because R would insist on receiving the $1.400 disutility-
based reservation price, plus most of the savings that O would realize by dealing with
R instead of S), just under $1,400 for an easement from Q, and just under $1,200 for
an easement from P. Assume further that s expected costs (in addition to legal and
physical improvement costs, we now must consider the present value of differential
travel and maintenance costs relative to those for the shortest potential easement,
which is over parce] 5) would total $2,000 for an easement over parcel 5, $2,500 for
an easement over parcel r, 33,000 for an easement over parcel ¢, and $3,500 for an

Exhibit 2
Possible Easement Configurations: Different Sized Neighboring Parcels
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. easement over parcel p. The surplus available to O in each of the four cases would

be as follows (if we state our slight price differential @ as $50):

Land Valve Minus Cost Equals Powential Minus Easement Equals Net

with Access 1o Perfect Surpius Purchase Price Surpius
Ferp= 523000 - $£3,500 = 519,500 - $1,150 = 318,350
Forg 323000 - $3,000 = 520,000 - 51,350 = $18.650
Forr: $23000 - $2.500 = $20,500 - $1.550 = 318950
For s $23000 - $2.000 = £21.000 - $1.650 = $19.350

Under the conditions illustrated, © chooses the shortest casement, despite the highest
price for purchasing the needed property rights, because of the associated savings in
costs to perfect and maintain the easement. Of course, the choice of the smallest sized
easement is not a general solution; the outcome in any particular case would reflect
the specific cost and benefit figures.'”

Conclusion

The methods described can serve as useful tools in enhancing analysts’ understanding
of the economic factors that should motivate buyers and sellers of easements. It should
be stressed that the techniques outlined would be most applicable in a specific set of
situations and that, even in those sitzations, establishing some of the needed values
relating to the dominant and servient estates might be just as difficult as locating
traditional comparables (in our examples, we treat the enhancement o the dominant
estate as approaching the underlying fee value and teat the servient owner's
incontvenience losses as nominal). Sdll, appraisers cerainly should provide
justification when deviating from techniques or results suggested by economic
reasoning. For example, if 2 property owner seeking access to land can obtain an
easement across any of a large number of potentially competing propertes, then the
easement’s estimated value (perhaps the measure of compensation in a taking) should
be relatively lower to reflect the competitive nature of the supply side of the marker
A relatively higher value estimate under these circumstances should be supported by
explanations as to why the theoretically expected result should not hold. In a similar
manner, the appraiser might wish to defend any value estimate that differs
substantially from that indicated by the appropriate splitting of the cooperative surplus
in the specified context {e.g., the bilateral monopoly case, the case in which
neighboring owners might credibly threaten to collude, or the case in which
competition among sellers wouid be expected).'® The techniques described cap at least
assist the appraiser, in some situations, in establishing a reasonable range of values.

The valuation of partial real estate interests is a difficult task. Because circumstances
that call for valuations of such property interests as easements ae likely w0 be
accompanied by the lack of reliable market data, the parties that seek panial vaiue
estimates generally must rely, at least 10 some extent, on appraisers’ intuitive
judgments. While a freely negotiating party should have the fight t0 accept any
appraisal standards, in the case of eminent domain the government’s power places a
private Iand owner potentially at such 2 disadvantage that reliable standards shouid
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apply as a matter of public policy. Effective siandards would encourage each appraiser

to support any conclusions reached through “judgment and experience™ with tools
based on theoretically sound arguments. The appraiser should be encouraged to make
use of tools that reflect the underlying economic relationships, and to justify
methodology or conclusions that deviate from those that would be suggested by
ECODOMLC Teasoning.

Notes

! Appraisers with whom we have spoken are not in uniform agreement regarding the difficulty
of locating easement comparables. Some indicate that such comparables are few: others suggest
that easement comparables can be abundant in wility and other right-of-way situations.

* As noted in a recent appraisal text, when market information is insufficient the appraiser must
simulate the market’s action through an understanding of the underlying economic principles.
See Luosht (1996:11})

* Condemnation appraisals often are completed in accordance with the before-and-after
(“federal”} rule or the taking-plus-damages {“state™) ruie (Eaton, 1995) as measures by which
to infer the market values of any rights lost. Of course, these rules are not needed if the appraiser
possesses tools for directly computing a value estimate for the easement or other rights taken
{Hastings, 1985).

* Corey (1989) suggests that easement valuation (specifically in the context of condemnation
situations) is based more on local convention than on any meaningful analysis.

¥ See, for example, Corey (1989), Green (1992), Pattison (1986) and Wail {1988).

¢ This observation has been expressed by others as well, including Wall {1983:81).

" Kreps (1990) discusses this typical view (indeterminate price under conditions of bilateral
monapaly; see especially p. 551), along with his alternative insights into bilateral bargaining.

" The economics of bilateral monopoly are also discussed in Nicholson (1989:635) and many

other microeconomics texis, An appraisal-based application is presented in Albert, Banton and
Pearson (1982). Generally, under bilateral monopoly the outcome is, in fact. uncertain. Note
that in our example we assume that the parties have equal bargaining power because, absent
other information, there is no basis for assuming that their bargaining powers are not equal.

? Sez Cooter and Ulen (1997:73). The concept of the cooperative surplus was introduced by
noted economist Ronald Coase.

% An easement need not impose substantial loss on the owner of the burdened land if it is
located unobtrusively; subsurface and air rights would presumably remain intact and, as noted
by Corey (1989:17), an easement does not interfere with setback requirements or building/land
Tatios on the servient estate. )

10 Absent an 2ssumption that the parties possess equal bargaining abilities, we could merely
specify a range of potential outcomes such thar $1,000 < Price < $21,000.

' Colieagues have offered intriguing arguments on other economic techniques for easement
analysis. One is to require the govemment to take the full bundle of rights if a negotiated price
can not be agreed on when an easement must be condemnec. While we appreciate the Coasian
bargaining outcome facilitated by this suggestion, we have reservarions based both on its lack
of suitability i private negotiations and on our belief that payment even of full markert value
can undercompensate a private land owner in an eminent domain case. A second suggestion
was to base an easement’s value estimate on the price the dominant estate’s owner could charge
for an option to buy the land, which might be combined with an adjacent parcel thar has road
access. The resuit of this thought-provoking technique would be consistent with our idea that
the easement value shouid be lower as the number of potential sellers increases. Qur reservations
on this method are based on the differing option valve that would rasult from the presence of
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increasing or decreasing marginal values for aceage. We therefore feel that our technigue is
more generally applicable than either of these suggestions. although we would encourage further
work on the underiying ideas.

'2 See especially pp. 243-44. Under such circumstances. we need not be concamed with delays
in individual transactors’ pricing decisions or with the accompanying dlscounnng for tisze value
losses.

 We are assuming that the transactors’ perceptions of the value of the cooperative surpius
would not change merety because of the exisience of mulliple potential sasement sellers.
“These conditions might prevail if much of the land in the subject area tended to be owned
by parties with family ties or longstanding business relationships.

13 Such individuals® decisions on whether to collude might reflect their degrees of risk aversion,
as well, since the cash flow net of inconvenience costs would be 2 certain 52.500 under collusion
{s0 long as the carel did not unravel) whereas competing would yieid (net of inconvenience
costs) an uncertain 52,500 + o. The premium alpha () is defined later.

'* The underiying reasoning is consistenr with basic discussions in texis on game theory, or on
law and economics. Colwell and Yavas (1994) utilize such reasoning in their analysis of
agricultural land auctions, aithough their exampie involves paying slightly more than the second-
highest bidder’s reservation price in a two-stage transaction with muitiple buyers and one seller.
Qur exampie involves paying slightiy less than the second-lowesr seller’s reservation pricz in a
single-stage transaction (we do not consider the possibility of breaking the easement into smaller
casement tracts) with maltiple seliers and one buyer.

¥ The various parties’ baggaining skills would also have an impact. [n this example the sellers
do not adjust their asking prices 0 refiect the differential costs faced by O. If they were 10
make this adjusiment, and if the absoluze vaiwes of the differences in successive sellers’
reservation prices exceeded the absclute vafues of the differences in costs to perfect, the largest
easement would be the most economical for O 1o buy. If they were 1o make this adjustment,
and if the absolute values of the differences in successive seliers’ reservation pricas were less
than the absolute values of the differences in costs to perfect, only the seiler of the smallest
easement would be able to charge a price greater than or equal to her reservation price.

® The justification could certainty relate to the degree of burden placed on the servient estate,
based on such factors as the amount of imposition on the servienl estate owner's private
actvites.
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State Transportation Improvement Plan ("STIP"); the private partner will foot the entire bill if the
relocation is caused by a project shown in the STIP.

C. New York State Thruway Authority

=" Following 2 Request for Proposals, the New York State Thruway Authority
entered mnto a shared resource agreement m 1996 for mstallation of six ducts and fiber cable on
540 miles of thruways and expressways. The agreement gives the private partner a 20-year
perzod to mmaintain and operate the facility and market capacity in the instalied conduits to
telecomrnunications firms.

The Authority received a combination of capacity and monetary compensation.
The private partner at its cost 1s providing 16 lit SONET, OC3 fibers to the Authority. The
Authority may require the private parter to upgrade the bandwidth to OC12 in the third vear of
operations if justified by demand. In addition, the New York State Office of General Services has
the nght to buy eight dark fibers from the private partner at one third of general rates for the 20-
year contract term:.

The Authornity has taken a participation in g‘oés lease revenues from the private
parmer’s leasmg of conduit space. The Authonty will receive 10% of gross lease revenues
between 350 and 588 million 1n the aggregate, and 50% of gross lease revenues in excess of $88
milhon.

Like Minnesota, the Authority relied on the RFP process and identification of its
needs m order to value its right-of-way. It sent the RFP to 125 firms and received two proposals.
It selected one proposal for further negotiation, which led to agreement on the terms of
compensation.

The Authonty’s agreement grants the private parmer several exclusive nghts.
First, the private partner has the night of exclusive access; the Authority will not icense any other
party to design or install any competing faciliies. If capacity 1s exhausted during the first five
years and the Authority elects to add further capacity, the private partner has a right of first
refusal respecting the additional capacity. If, however, capacity is exhansted and the Authority
elects to add capacity after the first five years, then no exclusivity or night of first refusal applies.

Second, the private partner received the sole right to market and lease available
conduit for the full 20-year term of the agreement.

Third, the private partner received the exclusive right to supply, mstall and
maintain fiber and electronics to be owned or used by other telecommunications firms which lease
conduit space.

Fourth, the private partner received the exclusive right to construct and install the
New York State fiber.

The outcome of the Minnesota petition before the FCC may affect the contnuing
vahdity of some or all of these exclusivities.
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CHAPTER 9

MARKET DATA APPROACH TO VALUE
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The markert data approach is:

[TIraditionally, an appraisal procedure in which the market value esti-
mate is predicated upon prices paid in actual market transactions and
currenc listings, the former fixing the lower limit of value in a static or
advancing market (price wise}, and fixing the higher limit of valueina
declining market; and the latrer fixing the higher fimit in any market.
It is a process of analyzing sales of simiar recently sold properties in
order to derive an indication of the most probable sales price of the
property being appraised. The reliability of this technique is depen-
! dent upon (a) the availability of comparable sales data, (b} the verifi-
i cation of the sales data, (c) the degree of comparability or extent of
it adjustment necessary for time differences, and (d) the absence of
. non-typical conditions affecting the sales price.!

1

i The application of this approach produces an estimate of value for a
ﬁ property by comparing it with similar properties that have been sold
54; recently or are currently offered for sale in the same or competing
- areas. Procedures used to estimate the degree of comparability be-
tween two properties involve sound judgment decisions concerning
their similarity with respect to many value factors such as location,
construction, age and condition, layout, equipment, design, utility,
and desirability. The sales prices of properties judged to be most com-
parable tend 1o set a range within which the value of the Subject Prop-
erty will fall. Further consideration of the comparative data should
lead to a logical estimate of the probable price for which the property
could be sold as of the date of the appraisal. This is the Market Data
Value indication.?
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Copyright 1998 Anchorage Daily News
Anchorage Daily News

April 24, 1998, Friday, FINAL EDITION
SECTION: NATION, Pg. 12
LENGTH: 842 words

HEADLINE: HOUSE URGES MARKET RATES FOR LAND USE;
FIBER-OPTIC PLANS DELAYED

BYLINE: Robert RKowalski: Daily News Juneau Bureau
DATELINE: Juneau

BODY:

In a highly unusual vote, the House on Thursday directed the Knowles
administration to charge '‘market rates'’ when it awards the use of state land
to companies planning fiber-optic cables conmecting Alaska‘’s major cities and
the Lower 48.

The decision could mean millions of dollars in additional revenue te the s
state and dramatic increases in what the companies must pay to use rights of way S

ot Alaska lands and tidelands for the telecommunications projects. e e e

In the flurry of activity Thursday, Knowles alsc agreed to extend until
mid-May the deadline he had set for the Legislature to take acticn on the
policies guiding what the state charges for the use of its rights of way. The
original deadline was today.

Both decisions, by the Legislature and the administration, have significant
potential ramifications for the fiber-optic ecable;projects.

The decisions could affect a bitter competition between riwval
telecommunications companies planning the cable lines. The adminisrration’s and
Legislature‘s actions could eventually affect what Alaskans pay for telephone
service.

**The governor did ask this Legislature for direction,’’ said Rep. Pete Kott,
an Eagle River Republican who proposed the measure the House approved. ‘There’s
no reasen I can think of that we should prolong moving this . . . We have, if
not a moral ckbligation, a constituticnal okbligatien.-*

The House approved a ’'’‘sense of the House’ -’ measuré?_a parliamentary
procedure it almost never uses that by itself is not legally binding.

Along with urging Knowles to use market rates in approving right of way use,
the measure calls for the governor to set up a task force to study the rates
that various state agencies c¢harge for use of their land.

Five different agencies currently manage state land, and each has its own
pelicy on what to charge for right of way access.
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Knowles told the Legislature in March that his administration would approve
permits pending for cable projects at existing state rates unless the lawmakers
took action by today.

His action in postponing that deadline means permits for hundreds of miles of
cable lines that would cross lands administered by the Department of Natural
Resources won't be awarded until at least next month.

. Knowles press secretary Beb King called the Legislature’s use of a sense of
the House measure an ‘'extraordinary’’ move.

He said he thought the Legislature should study the policy question of state
‘land use further.

The action by the House, in a 28-9% vote, came swiftly. While bills and
resclutions often take weeks or months to be approved, the measure passed
Thursday was introduced early in the day, debated and passed before the end of
the evening.

The House rejected a proposal to move the measure to the House Special
Committee on Telecommunications for further study. Lawmakers also rejected a
motion by Rep. Joe Green, R-Anchorage, to delay action on the measure until
today or Monday, sc legislators could review it.

‘‘We don’t accept amendments of any consequence the day we meet, ' Green
said. '’At least give us the opportunity toe review it overnight.””

Top Knowles administration officials spent much of the afternoon on the
second floor of the state Capitol -- where the House and Senate meet -- and
lebbyists for competing cable projects lined the halls as legislators worked
through differing drafts of the measure the House considered.

Ron Duncan, chairman of General Communications Ine., the Anchorage
telecommunications firm building one of the proposed fiber-optic cable lines,
called the House activity Thursday a '‘circus atmosphere. '’ He said he wondered
whether lawmakers understcod what they were voting om.

Duncan also said he was unclear what the language of the measure passed would
mean for his company’s project.

*'The issue is, what’'s market value,’’' he said. ’’It could be wildly
open-ended. It‘'s not clear to me, and I don‘t think it’s clear to them what it
meant. ’ '

The issue of what the state charges has centered in recent weeks on permits
pending for fiber-optic cable projects that need right-of-way access to DNRE
lands.

The Legislature has held two hearings on the matter, and numerous lawmakers,
telecommunications companies and industrv groups have written letters taking one
side or the other on the issue.

In his March letter to the lawmakers, Xnowles said the state would charge the
existing rate of about § cents a foot for that right of way, unless the
Legislature directed him otherwise.
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GCI, one company awaiting permit approval for the DNR right of way, has
argued the existing rates are fair and appropriate.

But Australian investors in a competing project, known as Alaska Fiber Star,
already had agreed to pay much higher rates for an exclusive right of way for
their fibef-optic cable along land controlled by the Alaska Railroad.

The Alaska Fiber Star rate iz roughly 50 cents a foot. Fiber Star officials
.have argued that awarding the lower rate to the GCI project would give it a
competitive advantage.
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PG&E CORRIDOR RENTAIL ANARLYSIS

In this section we address the Mission Statement reporting
requirements for the earlier described PG&E corridor. All
conclusjons regarding the PGEE corridor.are shown in a table on the
last page of this section just before the PG&E Addenda.

Market Rent to PGSE Without Sublease Rights

The first step is to estimate the base market rent to PGEE without
considering any sublease rights. We first estimate market rent
assuming all the improvements (conduits, fiber optic cables,
manholes and vaults) benefit only the Golden Gate National
Recreation Area (GGNRA).

Valuation Assuming All Improvements Benefit GGNRA. As earlier
described PG&E occupies 34,693 linear feet of corridor space
extending through the Presidio, across the Golden Gate Bridge, and
through Fort Baker. We now estimate the market rent for this
corridor assuming all improvements benefit GGNRAZ regardless of
what party incurred the costs of imstalling the conduit systems.

The best rental comparable is the earlier described AT&T sublease
from Pacific Bell. This Presidio segment of the Pacific Bell
easement corridor near Crissy Field is over 1.5 miles. The current
rent is $6.34 per linear foot per year. Such rent is charged for
all Pacific Bell conduits in San Francisco. The conduit space on
the Bay Bridge, before the formation of the Bay Bridge Consceortium
in 1995, had alsc been leased at $6.34 per linear foot by Pacific
Bell. Another good comparable is the minimum $6.00 per linear foot
per year rent charged for passage through the three mile long BART
tube hetween San Francisco and Oakland.

BART representative, Joe Baybado, said the highest rent he knows of
for bridge crossings or other "choke points" is $10.00 per linear
foot charged for the Holland Tunnel in New York City. A study
provided by Nicolas Dempsey, the San Francisco Port Authority real
estate officer, shows conduit rent for East Coast bridge crossings
ranging from nominal fees to $5.00-513.00 per linear foot per year;
the upper-end rents are for short segments between Manhattan and
New Jersey. Most charges are ncminal. The isolated high-end rate,
well above the other charges, was based on annual CPI adjusted
figures compounded since 1952. The comparables provide a bracket
of rents but do not provide a basis for direct comparison due to
dissimilarities in location and other factors.

The entire PG&E corridor distance equates to 6.6 miles. The Golden
Gate Bridge and indeed the Presidic and Fort Bakexr represent an
extended choke point through which condnits must pass to link San
Francisco and Marin Counties. We estimate market rent for tThe PG&E
corridor assuming that all improvements benefit GGNRA at $6.34 per
linear foot per year. This is egquivalent to the maximum linear



foot rent charged for prime Bay Area locations and San Francisco
Bay crossings.

We consider the $6.34 per linear foot conclusion to be the market
rent as of the first vyear. Thereafter rents should increase
annually based upon Consumer Price Index adjustments in similar
manner to the rental increases for conduit space through the BART
tube as earlier discussed.

The $6.34 per linear foot per year rental conclusion is the
starting rent for the subject PGSE corridor. Multiplied by 34,693
linear feet, this equates to a first year rent of $219,954.

Valuation Assuming Improvements Benefit Installing Parties. PG&E
installed portions of the 34,693 feet of conduit through the
Presidio and Fort Baker. Representatives of the company with whom
we met estimate that of the total corridor distance, it installed
21,303 linear feet. The balance, 13,390 linear feet, would
represent those porticns installed by the US Army through the
Presidio and Fort Baker plus the conduit length across the Golden
Gate Bridge.

We present a second set of distances based on estimates by GGNRA
representatives. GGNRA estimates that only 18,044 feet of the
Presidic conduit was installed by PG&E. Breakdown of the two sets
of estimates from PG&E and from GGNRA .are shown on the following

page.

In this section.we value the corridor segments with conduits
installed by PG&E differently than we value the segments with
conduits installed by the US Army. (We hereafter refer to GGNRA
instead of the US Army as the installing party.) Under this
scenario, we appraise the corridor segments wherein conduits were
installed by PG&E as if they were land only, whereas we appraise
the corridors in which conduits were installed by GGNRA (US Army)
as an existing conduit system. The rental value of the easement
corridor as improved with the conduit system is much higher than
the rental value of the easement corridor for the land only as was
earlier discussed. -



"across~the-fence" (ATF) method. This methed is considered
unreliable for this appraisal. It is more applicable to heavy
intensity easements such as for underground pipes and high power
transmission lines. The “rent per linear foot" method directly
applies the conclusions from analysis of comparable data, i.e.,
market rent per linear foot, to the lengths of the subject
easements.,

.Easements for fiber optics, television cables, electrical wires,
and telephone wires crossing private and public properties are
commonly conveyed between the property owners and the parties
needing or desiring utility extensioms from one point to ancther.
Many such easements do not even specify easement width but rather
only the easement length. The lease or sale of these private
easement rights serve for comparison analysis as the basis fox
estimating the fair market rent of the subject easement rights.

Market Data

There are two sets of market data useful for analyzing the rental
values of the subject corridors on a price per linear foot basis.
The first set includes easement transactions inveolving only the
rights to use the land. The second set involves easement
conveyances for not only the rights to use the land but also the
rights to use existing conduits, cable, manholes, and vaults. For
the first set of easement comparables, the tenants or grantees
would be responsible for the trenching and installation costs to
provide for the conduit system. There are many examples,
particularly involving railroad rights-of-way, whereby the cwners
of the land install the conduits and other equipment but are then
reimbursed for the cost of such installation by the easement tenant
or grantee. . -

Rent for Land Only. The rents and prices for the first set of
easement comparables, those reflecting the rights to use the land
only, are considerably less than those rents and prices for the
existing conduit systems. Rental comparables for the property
rights are shown in the table on the following three pages. This
table shows prices and rents for easement rights to land only
conveyed between the years 1983 and 1397. 0f the 30 comparables,
eight are rentals ranging between $.31 and $1.80 per linear foot
per year. Analysis of these 30 comparables is helpful in
determining the impact of wvarious factors of value such as 1)
changing economic/market conditions, 2) location, 3} flexibility
of easement use, 4) what may physically occupy the corridors, 5)
length of the easement corridor, and 6} restrictions on the use of
the corridor.

It is alsc important to note from the table the wide variation in
prices resultlng from imperfect knowledge. Much of the data
presented in the table were very difficult to ascertain, much more
difficult than sales or leases of conventional real estate. Not
only were there difficulties to understanding what physically was
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State Transportatior Improvement Plan ("STIP"); the private partmer will foot the entire bill if the
relocation is caused by a project shown in the STIP.

C. New York State Thruway Authority

= Following a Request for Proposals, the New York State Thruway Authority
entered mto a shared resource agreement in 1996 for installation of six ducts and fiber cabie on
540 miles of thruways and expressways. The agreement gives the private partner a 20-year
period to maintain and operate the facility and market capacity in the installed conduits to
telecommunications firms.

The Authority received a combination of capacity and monetary compensation.
The private partner at its cost is providing 16 lit SONET, OC3 fibers to the Authority. The
Authority may require the private partner to upgrade the bandwidth to OC12 in the third year of
operations if justified by demand. In addition, the New York State Office of General Services bas
the right to buy eight dark fibers from the private parmer at one third of general rates for the 20-
Year contract term.

The Authority has taken a participation in gross lease revenues from the private
partner’s leasing of conduit space. The Authority will receive 10% of gross lease revenues
between $50 and $88 million in the aggregate, and 50% of gross lease revenues in excess of $88
mitlion.

Like Minnesota, the Authority relied on the RFP process and identification of its
needs in order to value its right-of-way. It sent the RFP to 125 firms and received two proposals.
It selected one proposal for further negotiation, which led to agreement on the terms of
compensation.

The Authority’s agreement grants the private partner several exclusive rghts.
First, the private partner has the right of exclusive access; the Authority will not license any other
party to design or mstall any competing facilities. If capacity is exhausted during the first five
years and the Authority elects to add further capacity, the private partner has a right of first
refusal respecting the additional capacity. If, however, capacity is exhausted and the Authonity
elects to add capacity after the first five years, then no exclusivity or right of first refusal applies.

Second, the private partner received the sole right to market and lease available
conduit for the full 20-year term of the agreement.

Thurd, the prnivate partner received the exclusive right to supply, install and
maintain fiber and electronics to be owned or used by other telecormmunications firms which lease
conduit space.

Fourth, the private partner received the exclusive dght to construct and install the
New York State fiber.

The outcome of the Minnesota petition before the FCC may affect the contipuing
validity of some or all of these exclusivities.

LA9B1180057



Risk of relocation generally is bomne by the Authority where no third paxty 15 liable
for the costs. There is an exception for specified brnidge crossings, where relocation costs not
chargeable to a third party will be shared equally.

D. Florida Department of Transportation

—
-

Flonda is embarking on a shared resource project every bit as ambiticus in scale
and sophistication as the Minnesota project. The project is a cooperative effort among FDOT,
the Dade County and Tampa - Hillsborough Expressway Authorities and the Florida Department
of Management Services. The agencies are nearing completion of an RFP for 2 backbone fiber
optic network throughout the state's tolled interstate hi ghways and optional state road elements, a
length of 2,000 miles. The State seeks 36 dark fibers, 12 for DMS and 24 for FDOT, plus 2 menu
of enhanced equipment and erhanced services at no charge or at competitive rates, as well as
maintenance by the private partner. FDOT will use its fiber to support ITS and other agency
purposes. DMS will use its fiber for the telecommunications needs of the various governmental
agencies it serves, with the expectation of cost reductions.

The private partner will own and manage the rematning network fibers for
commuercial use. While it is not yet decided whether to grant the private partner an exclusivity,
the agencies expect to suspend further access to their night-of-way for additional fiber installations
so long as capacity is available on the parmer’s network. It is possible that the private partner will
receive a right of exclusive access coupled with an obligation to sell or lease excess capacity to all
mnterested telecommunications firms on a nondiscriminatory basis, similar to the Minnesota
arrangement. Here, too, the cutcome of Minnesota’s FCC petition will directly affect the
structure of Florida’s project.

As with many agencies, valuation of right-of-way for fiber optic use has been a
perplexing issue for the agencies. To date the agencies have made no effort to systematically
assess value. While a valuation study in some circumstances can produce a range of value as
guidance for maximizing compensation, in this case the agencies have instead focused on
identifying their telecommunications needs as the baseline to evaluate responses to the RFP.

The agencies intend to place all risk of network relocation on the private partner.
Depending on the term of the private partner's maintenance obligation, this risk could be so
substantial as to affect the value of any compensation that proposers offer in response to the RFP.

E. Dlinois State Toll Highway Authority

This 275 mile fiber optic project departs from the shared resource paradigm and
bears the characteristics of a turnkey design-build-manage contract. The contract, executed in
March 1998 after the Authority issued its third RFP for the project, calls for the contractor to
design and construct a 24 fiber network, with 96 fibers in some locations, and purchase and install
electronics, for a fee. Construction is to start in May 1998. The Authority will pay all design and
construction costs and own the network outright. *
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HEADLINE: HIGH TECH HELPS CITY MINE TUNNELS
BYLINE: By Thomas M. Burton.

BODY:

& telecommunications firm would pay the city sharply increased fees for
the use of abandoned rajlway tunnels beneath the Locp under a tentative
agreenent revealed Monday.

City officials hope the accord will signal a significant new revenue
scurce. Under the proposed arrangement, Chicage Fiber Optic Corp. plans to
install a three-mile network of high-speed data transmission cables next yvear
in a maze of little-kmown tumnels in Chicago’s downtown.

The tunnels, used teo transport freight and coal in the first half of this
century, had been largely forgotten since the 1950s.

The company agreed to pay the city a minimum amount of about $300,000 in
1987, when the system will be in full-scale operation. That beginning annual
fee would be about 17 times a previous, and ceontroversial, $17,264 anpual
payment. Under that prior arrangement, the firm had reserved space, but not
placed cables. in the tunnel system.

The annual payments to the city are expected to reach “well over
$150.000 in 1986" and may rise as high as $800,000 "wichin two to three
years® if the firm’s business increases as expected. said John Lucas, the
firm's president.

"We're taking a lemon and making lemonade out of it.- said Paul Xaras.
the city’'s public works commissioner, who has pushed within the Washingron
administration for the more lucrative new agreement. =Those unused tunnels
are being conmverted inte high-speed channels of light-wave communication.*

And city officials say that at least eight cother firms are seriously
exploring the use of the tumnel system or other city rights-of-way for
installation of the high-speed communications ewquipment, known as fiber-optic
cables.

Fiber-optic cables are bundles of hair-thin glass fibers through which
light impulses carry computer data, phone conversations and video images at
extremely high speed and efficiency. A pair of such fibers can trazmsmit the
text of Webster’s unabridged dictiomary across town or cross-country in less
than a second.

The Tribune reported last March that telecommunicarions executives and
others in the industry had strongly criticized the relatively low payments
received by the city since 1982 for use of the tunpels.

Those telecommunications industry critics had pointed out the huge
capacity of the relatively new technology, as well as che heavy concentration
of businesses in the Loop that could be reached through the grid of tunnels,
The old rumnel system extends from roughly Halsted Sireet to Michigan Avenue
and from Illinois Street to 15th Street.

Chicago Fiber Optic will allow high-spesd datra transmission between
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businesses in the Loop, or it could hook up such businesses to fiber-optic
systems linking Chicago to other cities, Lucas said.

The firm's chief competitor, Illinocis Bell Telephone Co., already has a
competing system, called NovalLink, in its telephone conduits beneath the Loop.

The terms of the agreement were reached last week after months of
negotlations Lhat invelved Karas, City Comptroller Ronald Picur and Lucas.

The cityZand the company have reached an agreement ¢ price terms, though
some negotiations remain on what Picur called *secondary terms and
conditions.* He, Karas and Lucas agreed that the two sides intend for the
company to begin work in the tunnels in the near future,

“The city has an initialed agreement by a representative of Chicago
Fiber Optic that we are planning on having all parriez adhere te," Karas
said. Before the agreement can be a finished contract, however, it must be
approved by the Chicago City Council. )

"Rather than basing the price on the archaic per-linear-foot method, we
are using a unigue principle in telecommunications called spectrum-based
pricing, " said Karas. Basically, this method calculates payments to the city
based on the comuunications capacity of the fiber-optic cables.

The agreement also provides that payments to the city will be 8 percent
of the company’s gross revenues if that percentage is higher than the amount
under the other formmla.
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HORT FORM APPRAISAL

"

PURPOSE OF THE APPRAISAL:

The purpose of this appraisal is to estimate the fair market value of the issuance of one
14,144+ lineal foot long by 10-foot wide, Perpetual Non-Exclusive Fiber Optic Cable
Right-of-Way Easement to Nevada Bell, on Bureau of Reclamation (BOR) land. The
subject is located within the Nevada Department of Transportation, U. §. Highway S0A
right-of-way (ROW) alignment, located near the northeast corner of Lyon County, Nevada,
between the town of Fernley, Nevada, and the Churchill County border and within the BOR
Newlands Project Area.

IDENTIFICATION QF THE PROPERTY:

The subject property is identified as follows:

1. A portion of the NE¥ of Section 18, Township 20 North, Range 25 East,
Mount Diablo Base and Meridian (MDB&M).” (Approximately 2,976+ feet long
by 10 feet wide, running through the eastern half of Section 18 within the
U. S. Highway S0A ROW)

2. A portion of the S¥ of Section 16, Township 20 North, Range 25 East, MDB&M.
(Approximately 5370+ feet long by 10 feet wide, running along the entire length
of Section 16 within the U. S. Highway 50A ROW)

3. A portion of the S% of the S¥ of Section 14, Township 20 North, Range 25 East,
MDB&M. (Approximately 690+ feet long by 10 feet wide, running through the
most westerly portion of Section 14 within the U. S. Highway 50A ROW)

4. A portion of the N% of the N¥; of Section 24, Township 20 North, Range 25 East
MDB&M. (Approximately 4,232+ feet long by 10 feet wide, nunning through
most of Section 24 within the U. S. Highway S0A ROW)



5. A portion of the NEY of the NEY quarter of Section 30, Township 20 North,
Range 26 East, MDB&M. (Approximately 876+ feet long by 10 feet. wide,
located in the northeast corner of Section 30 within the U. S. Highway S0A ROW)

-
-

The full legal descriptions are enclosed.

DATE OF THE APPRAISAL:

The date of the valuation is June 20, 1994,

ESTATE BEING APPRAISED:

The estate being appraised is for the market value of the issuance of one perpetual
non-exclusive government underground utility easement to Nevada Bell.

ASSUMPTIONS AND LIMITING CONDITIONS:

The appraisal report has been made with the following general assumaptions:

1.

No responsibility for the legal descriptions or for matters including legal title
considerations is assumed. Title to the properties is assumed to be good and
marketable unless otherwise stated. i

The property is appraised free and clear of any or all liens or encumbrances unless
otherwise stated.

Responsible ownership and competent property management are assumed.

The information furnished is believed to be reliable. However, no warranty is given
for its accuracy.

It is assumed that there is full compliance with all applicable Federal, State, and
local environmental regulations and laws unless noncompliance is stated, defined, and
considered in the appraisal report.



10.

11.

12.

13.

The grantee will ensure that its facilities will not interfere with the existing or
proposed facilities of the United States.

Nevada Bell and/or their contractors; will not have the right to prospect and carry
on developments for oil, gas, coal, or any other minerals on said land.

The United States retains the right of the officers, agents, employees, licensees, and
permittees of the United States, at all proper times and places, freely to have ingress
to, passage over, and egress from all of said lands, for the purpose of exercising,
enforcing, and operating and maintaining any Federal project thereon.

All engineering is assumed 10 be correct. The plot plans and illustrative material in

this report are included only to assist the reader in visualizing the property.

It is assumed there are no hidden or apparent conditions on the property, subsoil, or
structures that render it more or less valuable. No responsibility is assumed for such
conditions or the arranging for engineering studies that may be required to discover
them. :

This value estimate is based on the absence of any hazardous substances or harmful
environmental conditions, including the presence of asbestos. No responsibility is
assumed by the appraiser for any such condition, loss in value, or for any expertise
Or engineering required to discover or correct any such conditior.

It is assumed that all applicable zoning and land use regulations and restrictions have
been complied with, unless a nonconformity has been stated, defined, and considered
in the appraisal report. -

It is assumed that all required licenses, certificates of occupancy, consents, or other
legislative administrative authority from any local, state, or national government or
private entity or organization have been or can be obtained or renewed for any use
on which the estimate contained in this report is based.



14. 1t is assumed that the utilization of the land and improvements are within the
boundaries or property lines of the property described and that there are mo
encroachments or trespasses unless noted in the report.

—
-

15. It is assumed that the grantee is not permitted to make any extension or alteration
of the fiber optic cable placed on, below, or above the surface of the BOR land
without prior written concurrence of the United States.

TERMS AND CONDITIONS OF THE EASEMENT:

The United States will convey permission to Nevada Bell through the issuance of one
governzoent underground utility easement, which is a non-exclusive easement. The easement
will be used by Nevada Bell, for construction, operation, aud maintenance of a buried fiber
optic cable. The easement will contain a 0.42-inch round, 24-fiber quad optic cable with six
circuits each, half will be operable and the other half will be for future éxpansion and/or
repair of existing lines. Additional cable may only be laid after the purchase of additional
right-of-way.

GENERAL DESCRIPTION OF THE IMMEDIATE NEIGHBORHOOD:

The subject property is located in the northwestern portion of the State of Nevada, in Lyon
County, between approximately % mile east of the Highway 95A and Imterstate 50A
interchange in the town of Fernley and approximately % mile west of the Churchill County
border. The area to be licensed is 10 feet wide by a combined 14,144 + lineal feet long, or
2.68 combined miles, or 3.24 acres over 5 individual strips of BOR land within the Newlands
Project Area.

The Newlands Project was constructed in the early 1920’s to enable development of irrigated
agricultural lands in the Truckee River and Carson River watersheds. Facilities constructed .
or acquired for use in delivering water and power to the Newlands Project service area
include Lahontan Dam, Reservoir, and Powerplant, Lake Tahoe Dam, Derby Diversion
Dam, Carson River Diversion Dar, approximately 100 miles of main canals, 310 miles of
distribution laterals, 345 miles of open drains, and related minor facilities,. The project
currently serves about 3,100 water users through approximately 1450 farm turnouts.



The Bureau of Reclamation (BOR) also administers a substantial amount of withdrawn and
acquired lands, including three important refuges—Stillwater Wildlife Refuge and
Management Area, Carson Lake and Pasture, and Fernley Wildlife Management Area.

In 1926: the Truckee-Carson Irrigation District assumed responsibility for operation,
maintenance, and certain administrative activities-for the Project under the terms of a
Tepayment contract. Terminated by the Secretary of the Interior, that contract was replaced
in 1984 by Temporary Operation and Maintenance Agreement between Truckee-Carson
Irrigation District (TCID) and the United States of America. Since that time, TCID has
continued to operate the Project under terms requiring close adherence to the Operating
Criteria and Procedures for the Newlands Project.

Fallon Indian Reservation is located to the east and the Pyramid Lake Indian Reservation
to the northwest. Formerly the Southern Pacific Railroad line and now the
Atchison-Topeka-Sauta Fe Railroad line and right-of-way (ROW), runs north of and parallel
to the subject property and within a % mile away. The Bureau of Land Management (BLM)
controls and manages about 51 percent of Lyon County. The majority of private lands lie
to the north and in the central sections of Lyoa County. There are a couple of established
grazing ranches in the surrounding area, however, after seven of the last eight years being
drought years, the vegetation is insufficient to support full time grazing practices, only
intermittent ones.

The subject’s immediate neighborhood topography, ranges from nearly flat to rolling hills,
with elevations of 4000+ feet. The vegetation consists of chemise, sparse sage, and cheat
grass. The zoning and use of the subject and it's general vicinity is RR-5 (Rural Residential
with General Agricultural Uses, and 20-acre minimum}), which is currently being sold as
20-acre rural homesites. The towns of Fernley and Dayton are presently, two of the fastest
growing areas in the State of Nevada.

HIGHEST AND BEST USE:

Highest and best use is the most reasonable, probable, legal, and profitable use that
supports the highest present value of vacant land or improved property, as defined, as of the
date of the appraisal.



In order for the subject property to fulfill its highest and best use, that use must meet the
following criteria: physically possible, appropriately supported, and financially feasible.

City or county zoning practices do not have jurisdiction over the subject property and is only
limited to land uses that are approved by the Federal Government. The project alignment
is on federally owned road right-of-way that is located within the Nevada Department of
Transportation U.S. Highway 50A, right-of-way alignment in Lyon County, Nevada. The
uses for this narrow strip of land are limited because there is not sufficient setback from the
roadway. The proposed use for fiber optic easement is a legal use that has been approved
by the Federal Government. Therefore, a physically possible and appropriately supported
use for the existing government road right-of-way would be for the installation of fiber optic
cable conduit,

In today’s market, Fiber Optic Easements are one of the most expensive utility right-of-ways
that exists. This use meets the final criteria, financial feasibility, because fiber optic cable
provides the highest net return, therefore, the highest and best use of the subject property
as improved, is estimated to be fiber optic right-of-way. Further, the proposed use generates
more revenue than if the land was sold "fee simple”, for agricultural or raral residential uses
which are the predominant surrounding use.

With absolute consideration to the above definitive of highest and best use, the appraiser,
after considering the characteristics of the property, neighborhood, and immediate vicinity -
of the subject, it is my opinion that the highest and best use of the subject property is for
fiber optic right-of-way.

MARKET INFORMATION;

For the most part, grantors of fiber optic easements are the railroad companies. The
grantees are communication companies such as AT&T, MCL, Sprint, Pacific Bell, and so o
The appraiser made an attempt to contact as many sources in the industry as possible, in
an effort to determine a fair market value range for fiber optic right-of-way easements.

The first fiber optic cable to be installed was along the Washington D.C. to New York, New
York Amtrack right-of-way line. Construction was started in 1984 by MCI and completed
in 1985-86, however, the technology was in existence much sooner than that.



In the last 10 years or so that the fiber optic industry has been in existence, the methodology
of choice for determining value of fiber optic ROW easements by government agendcs, has
been to look at those values as if they were any other utility or ROW easement.
Historically, utility or ROW easements have been valued by using the "Straight Fee
Approach”, a schedule using fixed fee rates; "The Across The Fence Approach", which
means that the easement’s value is at least worth the value of the land it Crosses;
"A percentage of Fee Approach”, which encompasses taking a certain percentage of the fee
value of the land it crosses; and "The Before and After Approach”, appraising the land value
prior to the fiber optics being installed, then appraising the land value as though the optics
were already installed, and then arriving at a conclusion of value from the two.

However, Fiber Optic Easements are not valued in the market by any of the above
aforementioned methods. Many sources in which this appraiser has spoken with, conclude
that severe competition exists in the industry because of supply and demand influences have
driven the value of this type of easement to levels way beyond the fee simple value. Inm
many instances, the grantor will negotiate for their own line within the pegotiated cable or
for a private cable to be used only by themselves in lieu of a contractual dolar amount for
that easement. Many grantors still negotiate for both.

Grantors do not allow for additional cable to be installed, repeated later, or for transmission
capacities to be increased. Once that line has been installed, the grantee is not allowed at
some later time to retrieve a smaller cable and replace or install additional cable to increase
capacity without paying for a new additional easement fee first. Maintenance and repairs
are allowed; however, maintenance is rare and almost non-existent. If and when it ever
does occur, repair is just a matter of closing down the bad fiber line within that cable and
reconnecting the usable portion of that line with one of the excess fibers that are usually
available for repair or future use. )

Communications company sources verified that it is much more cost effective to purchase
existing ROW to install their fiber optics and pay what the market demands instead of
applying an expensive acquisition campaign to acquire ROW through individual landowners
property and/or alternate routes. For the most part, communication companies are driving
up the cost of ROW easements because of their highly competitiveness and the enormous
income stream they enjoy which in turn makes it feasible for them to pay what the market
will bear for those right-of-ways. However, some ROW specialists from the communpications



industry, stated that existing railroad ROWs are not all what they may appear. It has been
found that when dealing with the railroad industry, communication companies must carefully
research the right-of-ways in their entirety. Some sections of that ROW may have had their
rights previously negotiated away to some other entity. This leaves the grantee with only
portion; of what they originally believed to be a whole ROW and in turn, forces them into
negotiating inflated fees for the connecting rights of that ROW. Both the railroads and the
communications industry are quite critical regarding each other’s practices, calling each
other at best, difficult to negotiate with.

For comparison, a 24-fiber optic cable today, is capable of transmitting approximately
24,000 individual conversations simultaneously per pair of fibers or about 300,000 calls at
full capacity, whereas a conventional 3-inch coaxial copper cable, is capable of carrying only
32,400 conversations at one time. Larger fiber optic cables have the capacity to carry
1,000,000 or more calls simultaneously per cable.

One industry source told this appraiser that fiber optic cable being utilized at full capacity
in a metropolitan or highly desired area can generate income upwards to $100,000,000 a
day; a cable operating at half capacity can make half that amount a day; and a similar cable
located in a remote rural area like that of the subject, operating at half to full capacity, can
still generate millions of dollars of revenue as well. A 24-fiber optic cable, simitar to that
which will be installed under or on the subject property as a feeder line, can generate
hundreds of thousands of dollars of revenne a day, but ].f it is a backbone line or main line,
it has the capacity to generate much more.

The width of fiber optic easements vary throughout the industry and you would be hard
pressed to find two that are the same. Industry sources whom this appraiser spoke with,
stated that in most instances, a grantee will try and negotiate for at least a 20-foot wide
easement to accommodate their equipment during the installation of the cable using the
"Plow or Plough Method"., The "Plow or Plough Method” is a term used to describe the
actual installation process frequently used throughout the industry for burying cable beneath
or next to a road or rail right-of-way. This process consists of a vehicle containing a large
industrial saw or pulling one, which is capable of cutting through asphalt and/or various
types and degrees of soil and rock approximately 24 to 48-inches deep and only inches wide.
Amother vehicle following, then drops the cable in the hole and still another vehicle follows
covering the hole up with dirt and then the smali strip is paved over. This whole procedure



is completed in a short amount of time so that the traffic on the highway is not impacted
for very long. Sources in the industry verified that this method of installing fiber optic cable
ranges between approximately $2.00 a lineal foot and $9.00 a lineal foot inclusive of
engineering costs. The degree of difficulty in the soil being trenched of course, determines
which end of the range the cost will lie.

In many cases where the easement width is too narrow for the contractor to manipulate his
machinery, language conveyed for the temporary widening in the contractual agreement is
usually added to accommodate the equipment during the installation process only. As soon
as the job is completed however, the width of the easement reverts back to the width that
was initially agreed upon in that contract.

BASIS OF VALUATION:

Throughout the industry, the accepted norm is for the easement documents which convey
right-of-entry, include in that instrument, a confidentiality clause with language prohibiting
both the grantor and the grantee from disclosing easement values; however, some sources
were willing to reveal these values verbally over the telephone.

Sources from Union Pacific Railroad, Southern Pacific Railroad, and the Nevada
Department of Transportation, quoted a value range in the market from $1,000 per lineal
mile (30.19 per lineal foot) to a high of $50,000 per lineal mile ($9.47 per lineal foot) for
a perpetual non-exclusive fiber optic easement. A repreécutativc from the communications
industry in Nevada, told this appraiser that Atchison-Topeka-Santa Fe Railroad in Nevada,
which owns the railroad ROW parallel to the subject property, had quoted his company a
1-year contract for $5,000 or $0.63 per lineal foot per year for the ROW easement to install
their 8,000 lineal feet of cable. This would equate to $165,000 a lineal mile for a perpetual
(50 year) easement. When the communications company balked, the railroad came back
and tried to re-offer them a $2,500 or $0.31 per lineal foot per year deal plus, half interest
in the capacity of the cable itself. As we spoke, the commumications representative was still
looking elsewhere for his easement.

In retrospect, the appraiser felt that some of these values he was quoted, although believed
to be reasonably valid, appeared unusually high because of special circumstance variables
that may have played a major role in their final determination; therefore, these high values



were not considered in the value range of this appraisal report because this appraiser felt
that they were not indicative of the overall market. After final review of all the acquired
values received by conversing verbally with various industry representatives, this appraiser
felt that the values that would most help in determining the overall market range of the
.subject would be somewhere near $0.38 to $1.52 a lineal foot.

As difficult as it was to acquire a value of ranges verbally from the industry, trying to obtain
any physical documentation of those range values was much more difficult to ascertain. This
also was due to the confidentiality clauses written to protect disclosure of those values to
outsiders of the negotiation process. However, like the above verbal data received, the
appraiser was able to obtain some comparable physical documentation from the industry as
well. The three comparable perpetual easements discussed below were furnished by AT&T.

J Width Leagth in Cost per

Grantor in Fect Leagth in Feet Miles Total Cost Lineal Foot Date
1 Longvic;r Fiber Co. 240 61,8847 11.7 mi. $25.29¢ 3041 BfO1/87
2. Cooley 165 19,000 35 o $15,010 $0.79 4/15/91
3. Union Pacific RR. 1000 1,123,584 2128 mi 51,447,040 3129 2/25/88

Comparable easement No. 1 and No. 2, are part of the same project and are located near
Warm Springs Dam, which forms Lake Sonoma, in a rural section of northwestern Sonoma
County, California. Both of these comparables are non-exclusive perpetual easements.
Comparable easement No. 3, is located in rural areas of Colorado and Wyoming for a total
of 212.8 lineal miles. This easement’s alignment is within an existing railroad right-of-way.
Sections of it, share some very similar and distinctive characteristics with those of the subject
such as topography, soils, vegetation, access, use, ete.. This easement is also a non-exclusive
perpetual easement,

The above comparable physical data received from AT&T, will also help serve to establish
a market value range for the subject at somewhere near $0.41 to $1.29 per lineal foot. The
widths of fiber optic easements vary considerably throughout the industry, however, these
three comparable easement widths are considered similar to that of the subject.
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Factors within the fiber optic industry that affect value are:

L. Demand - Some geographical areas are more convenient for specific networks;

2. Available Transmission Capacity - What income can the grantee generate;
3. Shared Right-of-Way - What values does- the grantor want in return;

4. Location - Values increase in populated metropolitan areas;

5. Length of Easement - Value decreases as length increases;

6. Easement Restrictions - Ability of grantor to terminate right-of-way.,

In order for specific routes of a fiber optic project to become necessary, there are two items
that have to be determined. First, there has tobe a relationship between two desired points
of contact and secondly, their location within the fiber optic network.

On the date of the property inspection, fiber optic cable signs were not visible to the
appraiser. Without further data, this would indicate that demand for this route is low;
however, in this case, the planned linkup is between Fernley, Nevada, and the Churchill
County border (the project is eventually going to Imlcup with Fallon, Nevada), but the
subject can be realistically completed using three routes. The proposed route which is the
subject of this report is more convenient than the alternate routes.

The first alternate route is the railroad ROW which runs parallel to the subject property,
approximately % mile or less to the porth, This alternate route proves more costly to
construct because its topography is more imregular and current data suggests that
negotiations for railroad right-of-way has proven more expensive than the norm to obtain.
The second alternative route would be to cross very irregular topography on both private
and publiclands. The costs associated with negotiating several easements versus negotiating
a few, plus additional construction costs associated with installing cable across raw
unimproved land would most likely prove to be cost prohibitive. The proposed route’s
topography is somewhat irregular; however, the cable will be installed under existing road
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right-of-way. This is evidence that indicates the demand for this route is high. Demand for
a fiber optic route is the primary determinant of value.

The grantees of fiber optic. right-of-ways whom have available transmission capacity within
their cable, possess the ability to sell, lease, or use those excess lines as a negotiating tool
. with other communication or right-of-way companies in exchange for a percentage of their
transmission revenues and/or in exchange for present or future right-of-way easements. The
subject’s non-exclusive easement, permits the grantee a license to install one 24-fiber cable,
half of it’s capacity will be in use immediately, and half of the capacity will be used for
future expansion and/or maintenance. The subject contractual easement does ot €Xpress
or define language which dictates to the grantee, what their extra available lines may be
used for. Fiber optic cabie rarely if ever needs servicing, so it is assumed that at the very
least, half of the excess fibers of the subject cable will be available for additional revenue
generating purposes. This evidence indicates that the availability of excess transmission
lines within the subject cable exists and therefore, it can be considered a primary
determinant of value as well.

Grantors of fiber optic easements possess the capability to negotiate or barter their ROW
space for present or future income and/or operating needs. Some of the revenue generating
options available to the grantor may be for the negotiation of space within existing conduits,
for their own transmission cable, for their own line within a grantee’s fiber optic cable, for
shared revenues from the grantee’s income stream that they do business with, and for many
other revenue producing and/or operating uses available to them not covered in this
. appraisal. The subject property’s grantor is the Bureau of Reclamation (BOR).
U. S. Government agencies like BOR, negotiate easements and licenses for and in the name
of the U. S. Government and not the agency. When Degotiating easements for space within
their right-of-ways, BOR’s major objective is to preserve ROW for the U. S. Government's
future needs. BOR, being an agency of the government, is not permitted to sell or barter
for revenue generating purposes for persopal gain. Therefore, the subject property’s
potential for generating ROW income streams can be considered as somewhat limiting as
a determinant of value in this appraisal.
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The location of a fiber optic cable is important in determining the value of right-of-way.
Heavily populated metropolitan areas with regular topography, command more for fiber
optic ROW than rural areas with irregular topography. The subject’s topography is irregular
and 1 a rural area.

The length of right-of-way is also determinant of value. There is an inverse relationship
between distance and value, as distance increases the value decreases. The subject is
approximately 2.68 combined miles in length which is relatively short when compared to
other projects that involve over 100 miles.

The two previously discussed value ranges for the subject area are, $0.39 to $1.52 a lineal
foot, acquired from verbal conversations from within the industry, and $0.41 to $1.29 per
lineal foot, obtained from physical documentation received from AT&T. These two ranges
reflect all the above aforementioned six factors that influence value except easement
restrictions or the termination clause, which is the ability of the grantor to terminate the
contractual right-of-way. The right-of-way the Government is granting to Nevada Bell is a
subsurface ROW with minimal disturbance to the surface. The possibility of relocation or
termination of the fiber optic cable in the event of Nevada Bell not adhering to any of the
subject easement’s contractual restrictive or terminating language and/or in case of national
emergency, is minimal. Therefore, the termination clause will be considered for
determinant value accordingly.

This appraiser spoke with several right-of-way spccia]iéts and negotiators from various
government agencies, the communication and railroad industdes, and from private
right-of-way consulting firms. The appraiser received physical documentation from AT&T
and value ranges from their competitors. He spoke with engineers who design the fiber
optic systems, contractors that install them, technicianswhom maintain, service, and expand
them, and communication specialists from within the U. S. Government. After gathering
and closely evaluating all the criteria, the six factors that influence value, and arriving at two
value ranges, the overall range of value that best typifies the subject area is $0.50 to $1.50
a lineal foot for fiber optic right-of-way easements.

Of the six factors that affect the value of fiber optic easement, demand affects it the most.

After evaluating demand for the subject’s route, this appraiser considers this value to lean
toward the top of the value range.
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The available transmission capacity of the subject cable, even though it possesses a
maximum of 50% availability and is capable of generating hundreds of thousands of dollars
per day in potential income streams, it does not possess the earning capabilities of a direct
line running through a metropolitan area. Therefore, it’s value is considered to fall
somewhére in the middle of the subject’s value range.

The shared right-of-way factor contributes limited value to this appraisal because the
grantor, being the U. S. Government, can only negotiate for the market value of the
subject’s fiber optic easement and for present and future transmission ROW needs of the
government. They cannot however, negotiate for percentages of a grantee’s potential
income stream or barter for monetary gain in any way. Therefore, this value is considered
to land somewhere in the low to middie of the subject’s value range.

The location of the subject is a linkup between Fallon, Nevada, and Fernley, Nevada. It is
not in a metropolitan area with regular topography, but in a rural area with irregular
topography. Therefore, it’s contributing value to the subject falls in the low to middle range
as well

The length of the easement is 2.68 miles in length, very short in comparison to most
easements. Because of this, it’s value tends to be more expensive. This factor’s value
should be placed somewhere in the middie to high end of the subject’s range.

The restrictions or termination clause factor of the subject, contributes moderately to the
subject’s value range because it’s risk or possibility of termination is minimal, therefore it
- falls somewhere in the middle of that range.

~ CONCLUSION OF VALUATION: -

Based on the above information, it is my opinion that the value of the subject easement is
$1.05 per lineal foot.

14,144« flineal foot x $1.05 = $14,851

SAY $15,000
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In conclusion, $15,000 is reasonable and fair compensation for a 2.68 mile long by 10-foot
wide strp of non-exclusive fiber optic easement for a period of 50 years. This concluding
value represents a one time installation with the ability to operate and maintain the fiber
optic cable.

CERTIFICATE OF VALUE:

I hearby certify that I have no personal interest or bias with respect to my conclusion of fair
market rental value as developed for the fiber optic easement in this apprmsal report or the
parties involved. I further certify that I have no interest, past, present, or prospective, in the
subject property which would affect my opinion in the final evaluation of this subject report.
In my opinion, the subject perpetual easement is valued at $15,000 as of June 20, 1994,

Jep ,%:4,«/,_

Michael A. Adams, Appraiser
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EdwaTtd J. Solbos, Jr., Project Manager‘{%zo-jﬁzy%g%zﬁa
Lahontan Basin Area Office . e L

Bureau of Reclamatioen : A
P.O. Box 640 .
Carscn City, Nevada 89702

-

Dear Mr. Solbos: Cat¥Tss e

This letter is to amend the Nevada Bell request dated February
15, 1994 for placement of fiber optic cable within U.5. 50A
across Bureau of Reclamation lands.

This amendment will eliminate reference to Section 29, Township
20 North, Range 26 East, M.D.B.& M. as Bureau of Reclamation
land to be occupied.

THe Bureau of Reclamation lands now effected are as follows:

v 1. A portion of the Northeast quarter of Section 18,
Township 20 North, Range 25 East, M.D.B.&s M.

v 2. A portion of the South half of Section 18, Township 20
North Range 25 East, M.D.B.& M.

t 3. A portion of the South half of the South half of Section
14, Township 20 North, Range 25 East, M.D.BR.& M.

4. A portion of the North half of the North half of Section
24, Township 20 North, Range 25 East, M.D.B.& M.

5. A portion of the Northeast quarter of the Northeast
quarter of Section 30, Township 20 North, Range 26 East,
M.B.B.& M.

Expeditious handling of this amended application would be
appreciated since our constructien is scheduled to start June 1,
1994.

Should you have any gquestions do not hesitate to call Ted Bevyer
collect on 916-885-8270.

Thank you for your cooperation and understanding in this matter.
Yours truly,

D

L. (Debbie) Carmichael o )
Right of Way Supervisor T Q.:TJz . ) . .
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85TH STORY of Level 1 printed in FULL format.

Copyright 1899 Boston Herald Inc.
The Boston Herald

- April 1, 199% Thursday ALL EDITICNS
SECTICN: NEWS; Pg. 014
‘LENGTH: 424 words
HEADLINE: Firm to pay Pike § 50M for use of right-of-way
BYLINE: By Laura Brown

BCDY:

Massachusetts Turnpike Authority officials yesterday clinched a $ 50 million
fiber-optics deal with the Colorado firm that recently hired away the head of
the § 11 billion Big Dig.

Former Big Dig Project Director Peter M. Zuk, who took a job as viece
president for Level 3 Communicaticns in Boulder four months ago, was
specifically excluded from negotiations on the deal, Turnpike Chairman James J.
Kerasicotes said after the board wvote.

“We view this as a tremendous opportunity for the turnmpike as a non-toll
source of revenue, * Kerasiotes said.

The contract allows Lewvel 3 to lay 10-18 pipes of fiber-optic cable known as
rinnerducts” along the right-of-way of the 135-mile-long turnpike in exchange
for annual and up-front payments to the authority.

Masspike inked a similar deal with Oklahoma-based Williams Communications
last week.

Level 3, a spinoff of major Big Dig contractor Peter Kiewit & Sons, is racing
to lay a coast-to-coast fiber-optics network to compete-with existing phone
companies for lucrative Internet business.

Laying cable in the turnpike corridor allows the firm to avoid cutting
complex agreements to cross through other communities, preperty and highways.

Level 3 will pay Masspike $ 2 million uwp front and annual payments of $§
735,000 per year for each innerduct of fiber optic cable laid in the turnpike
right-of-way, officials said.

The deal calls for the up-front payment one vear after signing the lease -
when construction is slated to be complete.

It recuires the company t¢o activate the second imnmerduct within three years
and the third cone within six years.

*There‘s no pain, neo strain associated with this," Kerasiotes said, adding
the companies are being encouraged to do their construction work at the same
time, so the right-of-way is not dug up twice.



PAGE 38
The Boston Herald, April i, 1999 Thursday

The deal does not include any rights to lay fiber-opi.c cable in the Sumner,
Callahan or Ted Williams tunnels, or along the Central Artery.

Masspike officials were "very concerned* about Zuk's role as head of
construction for the firm and insisted he be excluded from the negotiations,
Kerasiotesssaid.

In early February., Level 3 officials assured Masspike lawyers that Zuk would
.not be involved with the deal. '

"I have, without ambiguity, instructed Peter that he will not in any way,
either directly or indirectly, participate in, or attempt to influence, the
discussions with the (turnpike authority) or (the Massachusetts Highway
Department) with regard to this matter,* Level 3 Senior Vice President Daniel P.
Caruso wrote.

LOAD-PATE: April 01, 1999









T
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

Vera J. Hinshaw,
Vera J. Hiishaw Family Limited
Partnership, and Generation
. Homes, L.L.C,,
on behalf of themselves
and all others similarly situated,
Plaintiffs,

Civil Action No. IP99-0549-C-T/G

AT&T Corp. and
AT&T Communications, Inc.,
Defendants.

vvvwvvuvvvk—/wvvwv

CERTAIN INDIANA
"TELECOMMUNICATION CABLE"
CLASS SETTLEMENT AGREEMENT

TABLE OF CONTENTS
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II. REQUIRED EVENTS: COOPERATION
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A. Net Compensation Program: Establishment of Claimant Account
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£ class Settlement Agreement : Page 5 of 25

The Plaintiff Settlement Class, by and through the undersigned Settlement Class Counsel, and AT&T
Corp. and AT&T Communications, Inc. ("AT&T") hereby enter into this Settlement Agreement (the
"Agreement"”) providing for settlement of the claims described below, pursuant to the terms and
conditions set forth below, subject to the approval of the Court.

WHEREAS Setilement Class Counsel have prosecuted and are continuing to prosecute on behalf of
property owrters a number of lawsuits arising out of the installation, occupation, maintenance, and
use of fiber optic or other telecommunication cables ("cable" or "telecornmunication cable") on
property occupied at one time or another by railroads and utilities;

WHEREAS on August 21, 1998, a nationwide class action was certified against AT&T in Indiana in
Hamilton County Superior Court Number 1 in Vera J. Hinshaw, et al. v. AT&T Corp., et al., Cause
No. 29D01-9705-CP-308 (Hinshaw);

WHEREAS on August 21, 1998, Settlernent Class Counsel were appointed by the Indiana Hamilton
County Superior Court Number 1 in Hinshaw to represent the described class of landowners;

WHEREAS on September 18, 1998, AT&T removed the Hinshaw case to this Court;

WHEREAS the parties to this Agreement (the "Parties”) have agreed that those claims of the various
members of the certified class relating to property abandoned by railroads can be resolved on a state-
by-state basis;

WHEREAS on April 21, 1999, Settlement Class Counsel filed this Indiana statewide Class Action
Complaint (the "Complaint") on behalf of Vera J. Hinshaw; Vera J. Hinshaw Family Limited
Partnership, Generation Homes, L.L.C., and others similarly situated;

WHEREAS AT&T has denied and continues to deny Plaintiffs’ claims in the Complaint and other
smmilar actions, has denied any wrongdoing or liability to lennffs of any kind, and has raised
numerous affirmative defenses;

WHEREAS Settlement Class Counsel have conducted a thorough examination and investigation of
the facts and law relating to the matters set forth in the Complaint;

WHEREAS the Parties have engaged in extensive, arm’s-length negotiations extending for a period
in excess of one year regarding the settlement of Abandoned-Property Claims in Indiana;

WHEREAS, after analyzing the facts and Jaw applicable to Plaintiffs’ claims, and taking into account
the burdens, nsks, uncertainties, and expense of litigation, as well as the fair, cost-effective, and
assured method of resolving claims of the Settlement Class under this Agreement, the undersigned
Settlement Class Counsel have concluded that this Agreement — offering, among other things, net
compensation benefits averaging $45,000 per linear mile of abandoned railroad corridor -~ is fair,
reasonable, adequate, and in the best interests of the Settlement Class;

WHEREAS AT&T has simularly concluded that this Agreement is desirable in order to reduce the

time, risk, and expense of multiple-claim litigation, and to resolve finally and completely the
Abandoned Property Claims of the Members of this Settlement Class; and

httry://atr faiwehs net/settlements/ClassSettiernent Aoreement htm 12/2/99
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B. Setilement Notice and Administrative Costs; Establishment of Administrative
Account

. AT&T shall be responsible for the reasonable costs of administering this
Settlement and providing the Court-approved Notice to Class Members. These
costs shall be paid out of a separate Adrmunistrative Account, to be established by
the Claims Office (or a Court-appointed escrow agent). At AT&T’s option, the
Administrative Account shall be established as a Qualified Settlement Fund within
the meaning of Section 468B of the Interal Revenue Code of 1986, as amended,
and all rules and regulations thereunder.

2. AT&T shall make an initial deposit of $300,000 (three hundred thousand dollars)
into the Administrative Account, and shall make such additional deposits
thereafter as the Court deems necessary for the reasonable expenses of
administering the Settlement. In evaluating the need for additional deposits, the
Court shall consider, among other things, any future amounts that may be
deposited into the Administrative Account from the Claimant Account pursuant to
Section V.C.4 below.

3. The Parties understand and agree that some of the costs of administering the
Settlement and assembling necessary information for providing Notice have been
incurred prior to execution of this Agreement. Such costs nonetheless shall be
treated as administrative expenses and shall be reimbursable out of the
Administrative Account.

H

C. Class Counsel Fees and Expenses

1. AT&T shall pay the reasonable fees and expenses of Settlement Class Counsel as
awarded by the Court. Settlement Class Counsel, however, shall not seek from the
Court a cash award of fees and expenses in excess of $15,000 per linear mile of the
approximately 80 miles of Abandoned Property listed on the Compensation
Schedule attached as Exhibit B, and AT&T shall not object to an award of fees and
expenses In that amount.

2. The Parties understand and agree that Settlement Class Counsel may seek an
interim award (or awards) of fees and expenses, which shall be payable by AT&T
upon approval by the Court; provided, however, that AT&T shall not be required
to pay any such fees and expenses unless and until the Order and Judgment is
Final. Moreover, AT&T’s total maximum obligation for Settlement Class
Counsel’s fees and expenses over the duration of this Agreement is the $15,000
per linear mile limitation stated in paragraph 1 above.

3. Settlement Class Counsel also reserve the right to seek from the Court non-cash
compensation in the form of beneficial ownership of a portion of any Cerridor
Entity that may be established as described in Section VI below.

V. NET CASH BENEFITS

A. Generally
1. There shall be three categories of net cash benefits under this Agreement: Current

1andowner Benefits, Prior Landowner Benefits, and Other Landowner Benefits.
2. The Claims Administrator shall be responsible for reviewing and evaluating Class

Member claims for Current, Prior, and Other Landowner Benefits in accordance

with Sections VI through IX below and the other provisions of this Agreement.

httn-//att fsiwebs.net/settlements/ClassSettlement Agreement.htm 12/2/99












1 UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

2 INDIANAPOLIS DIVISION
3 VERA J. HINSHAW, )
VERA J. HINSHAW FAMILY )
4 LIMITED PARTNERSHIP, and all )
others similarly situated )
5 = Plaintiffs )

) CAUSE NO. 1P99-0549-C H/G

6 -V~ } Indianapolis, Indiana
} September 17, 1999
7 ATE&T CORP., and ) 9:00 a.m.
) AT&T COMMUNICATIONS, INC. )
8 Defendants )
9
10 Before the
HONORABLE DAVID F. HAMILTON
11
OFFICIAL REPORTER'S TRANSCRIPT OF HEARING
12 (EXCERPT - CONCLUDING REMARKS BY THE COURT)
13
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14
For the Plaintiffs: Henry J. Price
15 PRICE, POTTER & MELLOWITZ
The Hammond Block Building
16 301 Massachuseits Avenue
Indianapolis, IN 46204
17 and
Neil J. Ackerson
18 THE ACKERSON GROUP, CHARTERED
700 Thirteenth Street, N.'W.
19 Suite 525
Washington, D.C. 20005-3960"
20
For the Defendants: Williarn P. Wooden
21 WOODEN, MCLAUGHLIN & STERNER
1600 Capital Center South
22 201 North Hlinois Street
Indianapolis, IN 46204
23 and
Peter W. Morgan
24 DICKSTEIN, SHAPIRO, MORIN
& OSHINSKY, LLP
25 2101 L Street, N.'W.

Washington, D.C. 20037-1526
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THE COURT: It's perhaps worth noting that over the
last few weeks there have been some hearings in Congress over
class actions and proposed legislation to divert all class
actions in which there is even minimal diversity of
citizenship into federal courts. That legislation has been
prompted by some fairly outrageous examples of misuse of
class actions and larger concerns, I guess, about other
situations in which there is concern about collusive

settlements and resolution of class actions that seemed to
benefit lawyers more than the class. And I approach this

case cognizant not c.;mly of that sort of public background,
but also of the Court's obligation to be skeptical to act as

a fiduciary to protect class members.

Against that background, despite my obligation to be
skeptical, I cannot compliment counsel and the claims
administrator in this case highly enough. This in my view is
a model of what class action {itigation ought to be, the way
it ought to work. And in fact in this case, the overall
degree of professionalism, dedication, creativity, and
vigorous advocacy gives me great confidence in approving the
settlement and the proposed fee awards.

And as [ say, although it's my job to be as skeptical as
I can be, and I've tried to approach the thing with the
issues that way, you all have done a superb job in my view of
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taking a vigorously contested national dispute and dispute
within the state, approaching it in a way that it can be
handled manageably and in a way that is imminently fair to
the class, to the défendant, as well as to class counsel, who
have done so much to create value for this class.
A few general comments. These are matters that will be

addressed in more detail in writing, but let me just note
that from the Court's perspective, the notice that was given
to the prospective class in this case was adequate; it was
clear; it was well administered in terms of handling
inquiries and other problems. Counsel on both sides alluded
to this, but what I think really is extraordinary about this
case is the ability to give prospective class members such a
clear idea of their approximate benefits under the settlement
before they had to decide whether to opt in or opt out of the
class. AndIdon't think I guite grasp yet how complicated
that task was, the extraordinary efforts that the panies-and
their consultants through Price Waterhouse and appraisers
went to to estimate those amounts. But it's hard to

imagine -- I don't think that's necessary by any means in
class actions, but it's hard to see how anybody could
complam about the information that was available to them in
making this decision to opt in or opt out of the class.

With respect to issues of final épproval of the class

certification, it is perfectly obvious that the proposed
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settlement class in this case satisfies all the requirements
of Rule 23(a). Numerosity is amply satisfied here with 1600-
some odd claimants or parcels 6r potential class members, I
should say. The requirements of commonality and typicality
are easily met, and Ms. Hinshaw and the other named
plaintiffs are clearly adequate representatives, as are their
counsel.

With respect to criteria under Rule 23(b)(3) for purposes
of the proposed settlement class here, common issues clearly
predominate over any individual issues. In part the ability

I think to make the kinds of estimates of value through some

common methodologies help underscore the predominance of the

comnmon class issues over individual issues of valuation.

Often in damages class actions it's issues having to do
with individual damages, particularly, let's say, if we are
talking about personal injuries, that may make it very
difficult to treat something as a class. Here, the issues-
are much simpler. The predominance is much simpler.

There is no question in my mind of the superonty of
treating this case as a class action for settlement purposes.
The prospects of litigating these issues parcel by parcel,
plaintiff by plaintiff are, quickly become unmanageable. So
the defined class 1s clearly appropnate for the settlement
class.

I appreciate the parties' disagreerent, or at least
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rescrvation of rights with respect to whether the proposed
class would be appropriate for litigation purposes, and it's
my intention in my comments today not to express a definitive
opinion on that issue one way or the other. If and when it
eyer becomes an issue, I'll decide it. T've got enough
nonadvisory opinicns and decisions 1 have to make not to
measure into that one.

With respect to whether the proposed settlement is fair,

reasonable, and adequate to the class, there are a number of

factors I need to look at that the parties have identified in

their briefs. First, of conrse, is the absence of delusion.
That is well established here.

{ would also, let me just note for the record the case in
which we are operating today was essentially filed as 2
proposed settlement class action; but I recognize, and
anybody evaluating this settlement needs to recognize that it
is the last or at least the latest chapter after several
years of vigorous litigation, and then approximately a year
of adversarial arm's length negotiation over the terms of the
settlement. That is probably the best assurance that a
proposed settlement will be fair, reasonable, and adequate to
the class.

With respect to the strength of the plaintiffs’ case as
compared with the terms of the settlement, it is not my

intention to, and nobody should try to evaluate precisely the
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strength of plaintiffs’ claims at this stage if they were to
be litigated. The whole purpose of this process is to short
circuit that inquiry.

Suffice it to say for the present that the plaintiffs in
t}éis case are receiving substantial benefits under this
class. They are receiving it in cash; not in, let's say,
coupons for use of the defendant's products or some of the
other kinds of techniques for settlement that have often
drawn quite a bit of criticism. This is the real thing. The
amounts are significant.

I'll simply say that at this point, given the vigor of
the litigation prior to the settlement, it was clear that
there were, that the capable counsel on both sides had good
arguments on the merits, and I don't think I need to pursue
that issue further.

With respect to the prospect of litigating these issues
and comparing the resuits of the settlement to the
alternative of lifigation in terms of complexity, time, and
expense, there is virtually no comparison. And that's why
this settlement makes so much sense for everybody.

The degree of opposition to this proposed settlement is I
believe as low as I have ever heard of in class action. Some
of you who have practiced more widely in this area may have
an exception or two in mind. I certainly haven't seen
anything like this, and that further speaks volumes in
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support of the settlement. The opinions of competent counsel
on the adequacy of the settlement are in support of it, and I
take those into account as well.
Looking at the stage of the proceedings and the extent of
discovery completed as I mentioned a moment ago, this case is
Just the latest chapter, and there was ample exploration of
the merits of the case and the relevant evidence.
1 should also make it very clear that my approval of the
adequacy of the settlement 1s based upon the cash benefits
being paid to the class members without regard, without
worrying about whether the proposed and quite creative
corridor entity winds up turning a profit or not for class
members. |
I'll not make editorial comments about business process
patents, but it's certainly, the creation of the proposed
corTidor entity is a very creative proposal for dealing with
the unusual in essence network effects of, I believe the term
the economists use to describe the value that's created by
coordinating owners of, many land owners, just as telephone
networks are more valuable the more members, the more lines
there are, or computer networks are more valuabie the more
computers are connected.

We'll worry about the details of that later on, but [
would at this pomnt simply note my appreciation for the
update on counsel’s efforts to deal with, already with some
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of those issues on the horizon, some of which I had seen when
you all first talked with me about this, and some of which
were beyond any imagination for this kind of entity. And
we'll pursue those discussions in the future here, I'm sure.

~With respect to the issue of the fee request, for these
purposes I think it makes sense to look at this in essence as
a request for approximately 25 percent of the total cash that
AT&T has said it is willing to lay out in this case for the
benefit, to be paid either to counse] or to class members

given this size of a settlement fund, approximately a little
more than $4 million or $4% million. And in view of the
years of effort and the risk on behalf of the plaintiffs,

that counsel invested on behalf of the plaintiff class, I

think the proposed fee is quite reasonable, and [ will also
approve the interim distribution once the final order is
prepared here.

As I've mentioned, I will confirm these points in m:iting
as well, but [ wanted to addréss some of those points orally
in the presence of everyone here. )
And finally, let me just repeat once more the Court's
compliments to counsel on both sides for the way this matter
has been handled, and the Court's thanks also to the efforts
of the claims administrator, Mr. Noland, and the team of
people working with him to make this process work well.
Are there any other matters to be taken up this moming?

9



1 MR. PRICE: Nothing on behalf of the class, Your

2 Honor.
3 MR. WOODEN: None, Your Honor. Thank you.
4 THE COURT: All right, then with that, 1 wili enter

5 judgment approving settlement and the fee award, intedim fee
6 distribution; and assuming suitable documents are available

7 today to do that, those will be entered today. Court is

8 adjourned.
9 (The Court adjourned at 10:15 am.)
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CALENDAR ITEM

C11
A 33 04/20/00
W 25493
S 18 = - J. Lien
B. Dugatl

APPLICANT:
PC Landing Corp
360 N. Crescent Drive
Afttention: General Counsel
Beverly Hills, California 90210

GENERAL LEASE - RIGHT OF WAY USE

AREA, LAND TYPE, AND LOCATION:

11 acres, more or less, of sovereign fands in the Pacific Ocean, near the city of
Grover Beach, San Luis Obispo County.

AUTHORIZED USE:

The construction, installation, aperation, maintenance and use of two 5.25-inch
steel conduits and two fiber optic cables.

LEASE TERM:

Ten years, beginning.April 20, 2000, with the right to renew for one additional
period of 15 years, subject to such reasonabie renewal terms and conditions as
the State may impose.

CONSIDERATION:

$242,075 per year. The State may modify the method, amount or rate of
consideration effective on the second anniversary of the beginning date of the
Lease. Irrespective of whether the State exercises the right to modify the
consideration on the second anniversary, it may do so on the fifth anniversary

and subsequently thereafter. The above consideration is based on the estimated
length of the cable that will be instalied. Upon receipt and review of the as-built -

cable coordinates, the consideration will be modified based on the actual length
of cable that is instailed.

CALENDAR PAGE
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EXHIBIT *B°
LAND DESCRIPTION

W 25493

Two parcels of tide and submerged land; being a ten (10) foot wige use area, five
(5) feet along each side of the cable in the bed of the Pacific Ocean, adjacent toPisma
State Beach, San Luis Obispo County, California, more particularly described as follows:

Parcel 1 ( Cable Route PC-1 East)

Commencing from a point within the lands of Pismo State Beach (herein called *“DEA-1 "
at 35°07'21.90000" North Latitude, 120°37°57.10000" West Longitude, North american
Datum 1983 (NAD83), epoch 1991 .35 and Universal Transverse Mercator, Zone 10
coordinate value, in fheters, at North 3,889,220.28, East 715,733.75 (based on Global
Position System observations- coliected on November 11, 1998 as constrained to the
High Precision Geodetic Network at station “CA 05 05", PID: FV2048 with September 6
1994 National geodetic Survey, geodetic position value published at 35°05'03.22668",
North Latitude, 120°35'03.12870" West Longitude, NADS3, epoch 1991.35 ang
Universal Transverse Mercator, Zone 10 coordinate value, in meters, at North

Thence S 78°27'50" W, 311.23 meters, to the mean high water of the Pacific QOcean,
being the True Point of Beginning;

Thence, acrass tide lands, S 78°27'50" W, 31.05 meters to mean low water:

Thence continuing across submerged lands of the Pacific Ocean, S 73°52700" W, 6,410

meters, plus or minus, to a peint on the 3-mile offshore boundary and the end of saig
centerline.

Parcel 2 ( Cable Route PC-1 South)

A 3.048 meter wide strip of land lying 1.524 meters on each side of the following
described centeriine:

Commencing from a point within the lands of Pismo State Beach (herein called ‘DEA-17)
at 35°07°21.90000" North Latitude, 120°37'57 10000 West Longitude, North american

Position System observations collectad on November 11, 1998 as constrained to the
High Precision Geodetic Network at station “CA 05 05°, PID: FV2048 with September 6™,
1994 Nationai geodetic Survey, geodetic position vajue published at 35°05'03.22668",



CALENDAR ITEM

C10
A 33 04/20/00
W 25493
S 18 = J. Lien
B. Dugal

GENERAL LEASE - RIGHT OF WAY USE

APPLICANT:
PAC Landing Corp
360 N. Crescent Drive
Attention: Genetal Counsel
Beverly Hills, California 80210

AREA, LAND TYPE, AND LOCATION:

Five acres, more or less, of sovereign iands in the Pacific Ocean, near the city of
Grover Beach, San Luis Obispo County.

AUTHORIZED USE:

The construction, installation, operation, maintenance and use of one 5.25-inch
steel conduit and one fiber aptic cable,

LEASE TERM:

Ten years, beginning April 20, 2000, with the right to renew for one additional
period of 15 years, subject to such reasonabie renewal terms and conditions as
the State may impose.

PR

CONSIDERATION:

$113,550 per year. The State may modify the method, amount, or rate of
consideration effective on the second anniversary of the beginning date of the
Lease. Irespective of whether the State exercises the right to modify the
consideration on the second anniversary, it may do so on the fifth anniversary

and subsequently thereafter. The above consideration is based on the estimated
length of the cable that will be installed. Upon receipt and review of the as-built
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EXHIBIT "B- .
LAND DESCRIPTION
W 25493

A parcel of tide and submerged land; being a ten (10) foot wide use area, five (5) feet
along each side of the cable in the bed of the Pacific Ocean, adjacent to Pismo State
Beach, San Luis Obispo County, California, more particuiarly described as follows:

Cable Route PAC

A 3.048 meter wide strip of Iand lying 1.524 meters on each side of the following
described centerline:

Commencing from a point within the lands of Pismo State Beach (herein called “DEA-1")
at 35°07'21.80000" North Latitude, 120°37°57.10000" West Longitude, North American
Datum 1983 (NADA&3), epoch 1991.35 and Universal Transverse Mercator, Zone 10
coordinate value, in meters, at North 3,889,220.28, East 715,733.75 (based on Global
Position System observations collected on November 11, 1998 as constrained to the
High Precision Geaodetic Network at stafion “CA 05 057, PID: FV2048 with September 6™,
1994 National Geodetic Survey, geodetic position vaiue published at 35°05'03.22668",
North Latitude, 120°3503.12870" West Lengifude, NADB3, epoch 1891.35 and
Universal Transverse Mercator, Zone 10 coordinate value, in meters, at North
3,885,053.57, East 720,241.71);

Thence S 74°47'57" W, 310.95 meters;to the mean high water of the Pacific Ocean,
being the True Point of Beginning;

Thence, across tide lands, S 74°47'57" W, 32.03 meters to mean low water;

Thence, across submerged [ands of the Pacific Ocean, S 74°47°'57" W, 1096.15 meters
to 35°07'10.71" North Latitude, 120°38'52.27" West Longitude, NAD83, epoch 1891.35
and Universai Transverse Mearcator, Zene 10 coordinate value, in meters, at North
3,888,842.94, East 714,344 87

Thence continuing across submerged'Iands of the Pacific Ocean, S 69°12"20" W, 5794
meters, plus or minu$, to a peoint on the 3-mile offshore boundary and the end of said
centerline.

Note: The basis of bearings for these descriptions is UTM grid, to convert to geodetic
north, rotate counter clockwise, 1°21'45.4" at "DEA-1".

END DESCRIPTION



CALENDAR ITEM

C05
A 33 02/08/00
W 25495
S 18 B. Dugal

ONE PERMIT FOR TELEPHONE LINE RIGHT OF WAY AND
FOUR GENERAL LEASES - NON-EXCLUSIVE RIGHT OF WAY USE

APPLICANT:
MFS Globenet, inc.
6929 N. Lakewood Avenue
Tulsa, Oklahoma 74117

AREA, LAND TYPE, AND LOCATION:
Parcel 1-0.69 acres, more or less
Parcel 2 — 5.41 acres, more or less
Parcel 3-5.35 acres, more or less
Parcel 4 — 0.69 acres, more or less
Parcel 5 - 0.69 acres, more or less

All five parcels involve Sovereign lands located in the Pacific Ocean, offshore of
the community of Los Osos, San Luis Obispo County.

BACKGROUND INFORMATION:

The Applicant has applied for Rights-of-Ways to construct a fiber optic cable
system that invoives the construction of five conduits and placement of two fiber

systems is referred to as “Southern Cross” and is identified as Parcel 2. The
second cable system is referred to as “Japan-US~ and is identified as Parcel 3.
The empty conduits involve three parcels identified as Parcels 1, 4, and 5.

Pursuant to Public Utilities Code Section 7901 (PUC §7901), telephone
corporations may construct and operate lines and equipment along and upon any
public road, highway or the navigable waters of the State, without payment of
compensation, provided the lines and facilities do not interfere with the pubiic
use. In order to qualify for the rent-free use of public lands under PUC §7901, an
applicant must be authorized to provide telecommunication services within the

Revised 02/07/2000 4:24 PM
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cALENDAR ITEM NO. ©05 (conTp)

indifferently to the public. Staff has determined that a rent-based lease is
appropriate for the Applicant’s Japan-US Cable - Segment 1.

Parcels 1, 4 and 5 — Empty Conduit

The Applicant's project aiso includes three empty conduits that are intended to
accommodate fiber optic cable in the future. To date, these conduits have not
been identified to an approved use, nor have they been dedicated to provide
telecommunication services to the public. Therefore, staff has determined that a
rent-based lease is appropriate for Parcels 1, 4, and 5.

SPECIFIC PERMIT TERMS FOR PARCEL 2
Authorized Use:
installation (via directional boring) and maintenance of one six-inch diameter
steel conduit and the placement of one fiber optic cable within the steel conduit.
Based on the projected risk to the cable, several types of armored cable will be
installed. Therefore, the size of the cable will vary from 1.2 inches {o 1.10 inches
in diameter.The fiber optic cable will carry diverse digital communications traffic
including voice, data and video.
Permit Term:
Continuous use plus one year, commencing February 8, 2000.
Consideration:
No monetary consideration shall be charged for the placement, use, and
maintenance of the conduit and fiber optic cable or other similar transmission
devices placed by those qualifying under the scope of PUC §7801.

SPECIFIC LEASE TERMS FOR PARCEL 3
Authorized Use:
instaliation (via directional boring) and maintenance of cne six-inch diameter
steel conduit and the placement of one fiber optic cabie within the stee! conduit.
Based on the projected risk to the cable, several types of armored cable wili be
installed. Therefore, the size of the cable will vary from 1.2 inches to 1.10 inches -
in diameter. The fiber optic cable will carry diverse digital communications traffic
including voice, data and video.
Lease Term: Ten years, commencing February 8, 2000, with the right {o renew
for one additional period of 15 years, subject to such reasonable renewal terms
and conditions as the State may impose.
Consideration: '

Revised 02/07/2000 4:24 PM
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caLeNDAR iTeM NO. CO5 (contp

$116,361 per year. Lessor may madify the method, amount or rate of
consideration effective on the second anniversary of the beginning date of the
Lease. Imespective of whether Lessor exercises the right to modify the

consideration on the second anniversary, it may do so on the fifth anniversary
and subsequently thereafter.

Insurance:

Combined single limit coverage no less than $1,000,000
Bond:

$500,000

SPECIFIC LEASE TERMS FOR PARCELS 1, 4, AND 5
Authorized Use for Each Lease:
Instailation (via directionat boring) and maintenance of one six-inch diameter
steel conduit.
Lease Terms for Each Lease:

Ten years, beginning February 8, 2000, with the right to renew for one additional
period of 15 years, subject to such reasonable renewal terms and conditions as
the State may impose.

Consideration for Each Lease:

$15,093 per year. Lessor may madify the method, amount or rate of
consideration effective on the second anniversary. lrespective of whether
Lessor exercises the right to modify the consideration on the second anniversary
of the beginning date of the Lease, it may do so on the fifth anniversary and
subsequently thereafter. The conduit Right-of-Way Leases each contain a
provision whereby if, during the Lease term, Lessee becomes entitied to a rent-
free permit pursuant to PUC §7901, the Lessee may apply to the Commission for
and receive a rent-free Right-of-Way Permit in replacement of the affected
conduit lease. However, this is contingent upon a finding by the Commission that -

the Lessee is entitled, pursuant to PUC §7901, to the rent-free use of the subject
lands. -

Insurance Provision for Each Lease:

Combined single limit coverage no less than $1,000,000

Bond Provision for Each Lease:

$75,000

Special Lease Provisions:

Applicant contempiates the future assignment of the conduit Right-of-Way
Leases covering parcels 4 and 5 to AT&T Corp. Accordingly, Applicant has

Revised 02/07/2000 4:24 PM
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CALENDAR ITEM

C13

A 33 04/20/00
PRC 7603

S 18 & ‘ PRC 8144
W 25631

D. Gorfain

B. Dugai
GENERAL LEASE - RIGHT OF WAY USE,

AMENDMENT OF A GENERAL PERMIT AND

AMENDMENT OF A GENERAL LEASE
APPLICANT: -

AT&T Corp ..
1200 Peachtree Street, N. E. Room PA 100
Atlanta, Georgia 30309

BACKGROUND INFORMATION:
Applicant:
On October 14, 1998, the California State Lands Commission (CSLC) received
an application from AT&T Corp to install two fiber optic cables, which will become
part of the China-U.S. Cable Network. The Applicant is a member of 5 muiti-
member consortium (the “Consortium”) that wiil own the China-U.S. Cable
Network. The members of the Consortium have entered into 2 private
contractual agreement for the construction and maintenance of the cable system.
Under the agreement, the Consortium wifl own the ‘cable network and the
Applicant is designated as the Terminai Party. In its capacity as Terminal Party,
the Applicant is responsibie for installing and maintaining the California segment
and has requested the lease be issued exclusively in its name.
Project Overview:
The proposed China-U.S. Cable Netwark project involves laying two fiber optic
cables on the seafloor off of Morrg Bay, San Luis Obispo County. The two new
cables constitute segments E1 and S7 of the China-U.S. Cable Network. The
Applicant is seeking authorization from the CSLC to puil the two cables into an

existing steel conduit previously pemmitted by the CSLC under Permit No.
PRC 7603.

Based on the Environmental Impact Report (EIR) prepared for this project, the
Applicant has elected to seek approval of the “Maximum Burial Alternative”
identified in the EIR as the Environmentatly Superior Alternative. In addition, the
Applicant seeks approval of two “Implementation Options.” These options are:
the use of the cable laying vessel the MSV Seaspread instead of the MV
American Patriot; and the “2 in 2 option” which would re-route a part of the E1



CALENDAR ITEM NO. C13 (CONTD)

portion of the Applicant’s cable routes across State {ands authorizing the
Applicant to lay the E1 and S7 cables up to and through Conduit #3. Further, to
accommadate the Applicant's request for the “2 in 2 option,” PRC 8144 (issued to
MFS Globenet) would need to be amended to authorize the change in use and
relocation of the E1 cable route into the PRC 8144 right of way.

AREA, LAND TYPE, AND LOCATION:

12 acres, more or less, of sovereign lands in the Pacific Ocean, located offshore
and near the city of Morro Bay, San Luis Obispo County.

AUTHORIZED USE:

Use and maintenance of an existing 3.75-inch steel conduit and the instailation of
two 1.25-inch digmeter fiber optic cables.

LEASE TERM:

Ten years, beginning April 20, 2000, with the right to renew for one additional

period of 15 years, subject to such reasonable renewal terms and conditions as
the State may impose.

CONSIDERATION:

$254,058 per year. The State may modify the method, amount, or rate of
consideration effective on the second anniversary of the beginning date of the
Lease. Irrespective of whether the State exercises the right to modify the

consideration on the second anniversary, it may do so on the fifth anniversary
and subsequently thereafter.

SPECIFIC LEASE PROVISIONS: -
Insurance:
No less than $1,000,000 combined single fimit coverage.
Bond: .
$1.000,000

OTHER PERTINENT INFORMATION:
1) Applicant has the right to use the uplands adjoining the lease premises.

2} The proposed project involves the installation of two new fiber optic cables
within the existing steel conduit permitted under PRC 7603. The two
cables constitute segments E1 and S7 of the China-U.S. Cable Network
and is proposed to serve the growing demand for telecommunication links
to carry digital communication traffic between the United States, the
People's Republic of China, and other Asian-Pacific Rim countries.
Segments E1 and S7 will complete the China-U.S. Cable Network ring
configuration that requires a cable landing to connect the system via the
existing conduit to AT&T's previously permitted and constructed facilities
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AGREIMENT No. CIX - 7449

FIBER OPTIC CORRIDOR
BASIC AND OPERATING AGREEMENT

BEIWEEN
CSX RAIL TRANSPORTATION UNITS
(Chessie System Railroads
Seaboard System Railroeds)

AND

ATET INITS

DATED: MAY _/ , 13986
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BASIC AND OPERATING AGREIMENT  (DATED MAY 7 , 1986)

1. BASTC T=BMS:

1.1 The Coosideration for the grant of Lease set forth in
Section 3.14 herein shall be § ||,500 per mile for an estimated O
miles of occupancy as shown on Exbibit "A". Actual milas shall be
finally determined by Rsilroad from As-3uilt Drewings. AT&T shall
pay to Raillrvad contemporanecusly with the execution of this
AgTeement by ATET a deposit of 10% of the total Considerarion based
upon the rate and mileage ghove. Upon Teceipt of this signed
Agreement from Raiilrcad, ATET shall pay the balance of the esTizated
Considerztion. Should Railroad fail to exacute thiz Agrsement, it
shall recurn suchk deposit to AIGT within ten (10} working days, and
neither party shall have lishiliry to the cther arising out of the
propesed terms of this Agreement or any acts or omissiens in relisnce
thereupon. Final accounting shall be made by Railroad on actual
constructed miles within thirry (30) days of ATET submissicn of
As=-Built Drawings.

1.2 The Lease or right to use Railroad's Right-of-Way
shall be for an imitial tesm of twenty-five {25) years with renewal
for an additional term of twenty-five (25) years. Consideraticn for
such regewal shall be the per mile unit rata in Section 1.1. plus 75%
of the toral increase (if any) of C.P.I. (or equivalent DOL ox BLS
table) bertween 1986 and 2010 (FIE 6/3Q).

1.3 As par: of the considerstion for the use of Rail-
‘road's Righr-of-Way and the grant of the Lease. ATET may be requ:..nd
to provide to and instal]ll for Railroad, et AT5T's sole cost and
expense, a cne and cpe quarter inch (11") nomingl inside diametar
corrugated PVC izgerducr or of eguivaleat size and quality comparable
zo A757's. The ignerducr shall be imstazlled in prudenr and
work—anlike marner no later than vhen ATET installs its Cable
puzrsusnt te this Agreemenr. ATST makes mo othar warranties or
guarazztees of quality or of cooditicn safter placesent. The inzerducs
shall be provided slong the entire length of the Railroad
Right-of-Way oczupied by ATET. Such inmstallied imperdmet shall be the
sole property of Railroad, its svccessors, essigas or licensees, and
any zaintenance, repair, modification or removal therenf oF liabilizy
therefer shall be the sole responsivility of Railroad, its
successorz, assigns by Railroad, or licensees.

Suck imnerduet () is (Y) is sot required by Railroad on the
subjezz Righr-of-wWey.

1.4 Afzer executicn hereof by both parties, ATAT, ar
AT&T's sole risk, 2osT and expemse, will furnish 211 meterisls, and
shell construcz, maintain, use, change or remove AIRT Facilities or
any per:t therecf in accordance with the design and specifications on
spproved pian(s) as in this Agreesent provided, &t & tizme and in 2
panaer satisfactory to Railroad, all ic ¢ prode=t and workmanlike
mapner, in conformity with any epplicable statutes, orders, ules,

(BE00259873



